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2015 pqwlwuh hniujuph 28-hu bt hnyhuh 9-hu wuglwgubiny nnuthwly
funphpnuwlygnipe)niu,

Ywjwgptig htintyw| yéhnp, npu punniuybig upqwd ytpohu onp.

CureusuvuNraL

1. Unyu gnpdp hwpngyt] E «Uwpnne ppwyniupubph Ge hhduwpwp
wquunijntuubiph ywownwwunyejwu dwuphu» Ynugtughwih (Unugtughw) 34-pn
hnnywdh hwdwdwju nipphwih pwnwpwgh wypu tnnnt Ptphustiph (nhdnwwwny)
Unndhg punnbd Sybjgupphwih <wdwnwunyzywu' 2008 pYwlywuh hnipup 10-hu
Twwnwpwt ubipywjwgywsd quugqwwnh (hy 27510/08) hhdwu Ypw:

2. thdnwWwwne wunbp b, dwuuwdnpwwbu, np  SybGjguphwind  hp
pphwywu gnpény nwwnwwwpunnwu ne nwwnwyahnp' 2005 pwlwupu wjuwnbn hp
Ynndhg wpywé hpwwwpwlwihu hwjinwpwpniejniuubiph wnusniejwdp, nbnh Gu
niubighp wqwwn wpwnwhwjnybine hp hpwyniuph Gr pwgwnwwbiu opbuph hhdwu
ypw wwuwndybint hp hpwyniuph fuwfundwdp:

3. SQwuqwwu nuuwpyyt; £ Fwwwpwuh  Gpypnpn pwdwudniup
(fwwnwpwuh  Ywunuwwpgh 52-pn Ywunup 1-pu Yhw): 2013 pwywup
unjtdpbiph 12-hu wyn pwdwudniuph wwjwwp nuwwynpubph hbnbyw; Yugdny'
Qnihnn Nwydnunh [Guido Raimondi]' Lwfuwquwh, ®hp Lnptiugtu [Peer Lorenzen],
TYhwgnpnip - Mnwnyhs  [Dragoljub  Popovi¢], Uunpwu Uwjn [Andras Sajo],
Lbipnjpw dUnishuhs [Nebojsa Vuéinic], Mwniyn Mhuwnn nb Ujpnybpyt [Paulo Pinto
de Albuquerque] bt <Gjbu Lbytp, huswbu twbr Upbulh Lbjudhpe [Stanley Naismith]'
pwdwudniuph pwpuniwn, quugwwp dwuwsk] £ dwuwdp punniubih Ge dwuwdp
wupunnubip® gwubind, np wbnh £ nibghp Ynudbughwih 10-pn hnndwsh
fuwfuwnnud, G wnlw sk Ynuybughwyh 7-pn hnngwédh 2powuwlyubpnid nhdnidwwnnth
pnnnph punnwbpnpjwu Ywd pun Engjwt puungejwu hwpgu  wnwudhu
nwnwuwuhpbiint - wuhpwdbonnieniu:  Fwwnwynpubp  Mfwydnunhh Ge Uwynip
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hwdpulyunn Ywpdhpp, huswbiu bwbit Ynshuhsh Gie Mphuwnn nb Ujpnytipyth dwuwdp
shwdpulunn Ywpdhpp ubpluwjwgdwsd Gu Mwjwwp' 2013 pdwlwuh nbyunbdpbph
17-hu Yuwywgywd yénh hwybijwonid:

4. 2014 pqwywuh Jdwpnp 17-hu CybGjgwppwih  Yunwywpnieniup
wwhwueby E, np, Ynuytughwih 43-pn hnnjwséh hwdwdwju, gnpdp hwuduyh
Ubtd wwjwwhu: Wn wwhwuop 2014 pwlwuh hnwhuph 2-hu punniugb) |
Utd wwjwwnh Yniighwh Ynndhg:

5. Ubtd wwjwwh Ywqgdp npnaybi £ Ynudbughwih 26-pn hnnywdh 4-pn Gi
5-nn YGwbph npnyputiph nt twwnwpwuh Ywunuwlwpgh  24-pn Ywunup
hwdwdwju: 2014 pdwlwuh hnlyubdptiph 15-ht Cwjwuwnmwuh Juwnwywpnientup,
nphu wpwdwnpyby Ep gnpdnd ubipgpwyybint pnyunynieiniu (nb'u ubppbiinud® 7-pn
wwppbpnuyeyntup), nhdb) £ nwwwdnp LbyGppt' gnpénd Jwpnypehg hbnwuwint
wwhwuond' Jywjwynstind Upw  Jwuuwlgnipjudp gnpdp Mwjwwnph  Ynndhg
puuwd [pubnt hwugqwdwupp: 2014 pwlwuh hnywnbdptph 16-htu nwuwwynp
Lo tpp dbpdt| £ win wwhwugop: 2014 pqwlywup ntywnbdptiph 22-hu <wjwuwnwup
Ywnwdwpnyeyniup nhdbp £ UGS wwjwwh uwjuwgwhphtu' nwwwynp R Gphu
qnpény  Jwpnyphg  hbnwgubint wwhwuend'  Ynpyht  Jyuywyngting - Ytinghtuhu
dwutwygnipjwdp gnpdp Mwjwwh  Ynndhg puudwsd |pubnt  hwugqwdwupp:
2015 pywywuh hnwdwph 7-hu, hwoyh wnubing 4Ynuybughwih 26-pn hnnjwsh
4-nn Lie 5-pn YGwnbph ni twwnwpwuh Ywunuwlwpgh 24-pn wunuh 2(n) YGunp
wwjdwuubipp, Lwfuwqwhp dbpdt| £ wyn wwhwugp: 2015 pYwlwuh dwjhup 28-hu
nwwwynp - Uhhup'  thnfuwphtinn nwwwynpp, — thnfuwphtby £ puwnwynp
Lwqwpnyw  Spwyyndulywihu, npp skp Ywpnn dwutwygbp gnpdh  htivmwguw
puuniejwup (twunwpwup Yuwunuwlwpgh 24-pn wunuh 3-pn Yew):

6. 2014 pqwywuh hnwpup 3-hu  Cybjgwphwih  Ywnwywpnieniup
wwhwuety £, np UGS wwjwwp Yw'd gnpdnd unwubp swuglwguh, Yuw'd
wuglwguh npwup nnuthwy uhunny (YUnuytiughwih 40-pn hnnwdh 1-hu Yt Gi
Twunwpwup Jwunuwlwpgh 63-pn Ywunuh 1-hu G 2-pn Yhwnbp): Fwnwpwup
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2014 pwlwuh hniuhuh 10-pu, ‘twwnwpwuh Ywunuwwnpgh 71-pn Juwunuh 2-pn
Ytwph hwdwdwju, hhdp punniubing 59-pn Ywunup 2-pn Ybwp, npnob £ dbpdb;
cytygwphwih  Ywnwdwpnugjuu'  undubp swuglugubine dwuptu - wwhwugp:
2015 pqwlywuh hniwudwpp 15-ht Ywwnwpwup depdb) b uwbe depohupu’ nnuthwly
untdutip wugywgubnt wwhwugn:

7. QhdnWwuwnu te SYbiguphwih Yunwdwpnipniup' jnipupwuginip hp
htpphu, ubpywjwgpty Gu gpwynp nhunwpynwutp (twnwpwuh Yuwunuwlwpgh
59-pn Ywunuh 1-hu Yt G 71-pn Ywunuph 1-hu YGw): b hwydbnwu npw!’
uinwgyt) Gu Gppnpn Ynndh dGyuwpwunieyniuutipp (dnipphwih
Ywnwywnniejniuhg, npu hpwlwuwgpb| Ep gnpédnd ubipgpwydtine hp hpwyniupp
(Ynugtughwjh 36-pn hnnywsh 1-hu Ybwn Gi twwwpwuh Ywunuwlwpgh 44-pn
Ywunuh 1-hu Ybtw): Gppnpn Ynndph dGYuwpwunieniuubpt uwnwgyb) Gu uwb
Cwjwuwnwup b dpwuvhwih uwnwywpnipniubphg, npnug wnpdbp Ep gpwynp
pupwgwlwpgnd ubpgpwyybint enynygnyeintu (Ynuytughwih 36-pn hnnwdh
2-pn Yt G Ywnwpwup Ywunuwlwpgh 44-pn Ywunuh 3-pn Ytiw), huswybu uwbi
htwnbyw| hwuwpwwywu Ywqdwybpwnieniuubphg ni wudwughg, npnug
unyuwbu npwdwnpyb| Ep wnwhuph pnywnyniejniu. w) cytjgupphw-<Lwjwunwu
wunghwghw, p) cyGiguphwih $pwiuwfunu dwuh pnippwlwu wunghwghwubiph
dtinbpwghw, q) Spwuuhwjnd hwjljwlwu Yuqdwybpwnieniuutiph hwdwywnpgnn
funphnipn (CCAF), n) f(Anipphwih  Uwpnne  hpwyniupubph  wunghwghw,
Aodwpunuejwlu, wpnupnyjuu, hhpwwnwyh YGunpnuu ne SGnuuwwunipjwu b
dwpnnt  ppwyniupubph  YGpwpbpjw|  nwnwuwuphpnieniuutiph dhowqgqw)hu
huunpwnuwn, b) Uwpnnt hpwyniupubiph  dhowqquwipu  dtintipwghw (FIDH), q)
MNwuhqdp G hwwubdwlwunyejwu nbd ywjpwph dhowqquihu [hqw (L/CRA), L)
Uhowqqwjht  wwonmwwunipjwt YbGuwnpnu G p) dpwuuhwgh Gr pbighwgh
ghunuwlwuubph funwp: Ynndbpp ywwwuluwub Gu wn dGlUWpwWUNLREJNLUUENPQU
unwubph  dwdwuwly'  ppbug  pwuwynp  hwjnwpwpngniuubph  pupwgpnid
("fwwnwpwuh YwunuwYwnpgh 44-pn Yuunup 6-pn Ybiwn):
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8. b hwybindu npw' <wjwunwuh Yunwywpnipjwup wnpdby b unwubppu
dwutwygbnt  pnyunyniyeiniu  (Ynudbughwih  36-pn hnnwdh  2-pn Y G

Twuinwpwup Ywunuwlwpgh 44-pn Ywunuh 3-pn Yown):

9. Lunwubpp wbnh Gu nubgh; nnupwg nwwwlwu

Upuwnnid’

Uwnpwupnipgnd® Uwpnne  ppwyniupubph Gpnywywu  nuwnwpwup  obupnud,
2015 pywywuph hnwdwpp 28-hu (“twnwpwuh Ywunuwlwpgh 59-pn Ywunuh 3-pn

ytinn Gr 71-pn Ywunuh 2-pn Yhiw):
QYwwnwpwu Gu ubpyuywgb)

w)  Cytyguphwih Yunwwpnigywt Ynndhg, ywywuuwbing'
wpu  $. SNRPUUL' Uwpnnt hpwyniupubiph

wwpnwjwuntpjwt dhowqgwiht hpwyntuph
pwduh wbiwn, Upnwpwnwunnigjwu nwouwihu
gpwubitjwy, TFwouwihu nuinhjwunyejwu bi

wpnwpwnwunuu Jupsnigndu' (hwaqnp ubplyuwywgnighs,

wpnd. . (FBNRPEN wwwndwynp ypndbunp,

8ynippfup hwdwuwpwu' funphpnwlwi,

wpu 2. LU LUUL' wnuopbup wnbnuywy,
Uhgwaqquiht hwupwjhu hpwyniuph
wnuophunientu, Upwnwphu gnpdtiph
nwouwjhu upsnip)ntu,

wpu W SU3HE36M Uwpnnt hpwyniupubiph
wwpnwjwuntpjwt dhowqgwiht hpwyntuph
pwduh wbwnh nbnwluw,
Upnwpwnwunnigjwu nwouwihu gpwubujuy,
Trwotwjhu nuinhlwuniejwl bi
wnnwpwnwwnyejwu ywnpsniejntl,
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wlu 4. EPPR hpwdwlwu dwnwinn, Uwpnnt
hpwyntupubph wwonwwunipjwu
dhgwqquiht hpwyniuph pwdhl,
Upnwpwnwunnigjwu nwouwihu gpwubujwy,
“twouwiht nuinhywuntejwl bi
wpRwpWnwunnywu Jupsnigniu’ funphpnwppnibip.

p)  npdmdwipmip Ynndhg'
wpu U, 6L3P2" ppwdwpw,

wpnd. L. P62 GYpnwwlwu hpwyniuph wypndbunn,
Uhnyubpuh hwdwjuwpwu' funphpnuwlwi.

9)  fenipphuyh Gunwdwpnipjwt Ynndhg, Gppnpn Ynnd’
wpu k. hCRUL' nbuwwu, Yypnwwyh funphpnnud

[@ninphwih danwlw ubiplwjwgnighy thwaqnp ubpluywgnighs,
wpnd. U. (FULUNL' hpwydwghwnnigjwu wypn$bunp,

Pnuup hwdwuwpwu' funphpnwluw,
wpu  WU. ORUEL' hpwjwpwuwlwu

funphpnwuwnt, Upinwpht gnpdtiph

Uwfuwpwnniejntl,
wmyu L E MWUPPRUL' pwdup wbiwn, Upwnwphu

gnndtiph bwfuwpwpnyenLu,
wpu  U. 8CLUUR' funphpnuwwnnt, GYpnuyuwih

funphpnnd Snipphwh dounwywu

ubipyujwgnighy' funphpnuwipnian.
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N <wwuywbh unwdwpnyeywt Ynndhg, Gppnpn Ynnd”

wpu 9. 4NUSUL3UL' gluwynp nwunwluwg’ [hwqnp ubplwywgnighs,
wpu U, rURN3UL" Upnwpwnwunnyejwu (hwgnn ubpluwywgnigsp
Uwfuwpwnh nbnuywy ipbinwilyuwy,

wpu % NNPBNSUNU, ahu [QC,
wlyu U, LLNARLP hwunwpwt’ funphpnwlwi,

wpu k. PURPUSBUL' Sfuwynp nwuinwluwgh
nbnwywy,

wpu 3. LNLhU funphpnuwpnitin:

ThdnWwwnu G ubpyw £ oGnbpi: Ywwwpwup ubp o onhdndwnnth,

wnu Wughgh, ypnd. Pbsh, wpu Snipdwuh, wpnd. Fnpbph, wypnd. (Gwdnuh,
wnu Ynunwujwuh, ypu S. Mnpbpununuh (f3u) Gr nyu Lintupp Ginypubpp:

puusSeMre

. 9NMroh euUSU4“UL <ULsUUULRLRLENE

U Thdndwunnit

10.  “hdnwWwwiniu duyb £ 1942 pwywupt Gr wwypnud £ Uuywpwynid:

1. Lw ppwwpwlwlwu  ghwnyenuutph nnunp £ Gt (nipp
w2fuwinwynpubiph Ynwuwygnipjwu uwfuwgwhnp:
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P. hunpn wnwpyw hwynmwpwpnipyniuubpp

12. 2005 pywlwuhtu nhdnidwwniu SYyGiguphwjnd dwutwygby L tpbp
hwupwjhu dhgngwnnidubiph:

13. Unwohup dwdin wuniyputu Ep, npp wbnh Ep niubighp Lnquunwd
(dn Ywuwnu)' Nppp wdpngh wngbi, 2005 pwlwuh dwjhuh 7-hu: Ujn dwdin
wunthuh dwdwuwy w pnipptiptuny wpb| Ep hGinbyw| hwjwnwpwpnieyniup.

«fdny] myb'p Pbinuhg bt Lnquuhg hwjwnub] hd Ywpdhpp Gypnwwlwu hwupnyejwup.
«lwyng gbnwuwwunipjwu»  Jdwuhtu  wunnuubpp  Jhowqquiht  unwun  GBu: Ywpn'n §
dhowqgwiht ununp gnnieniu nibuw: Un, dwdwuwyhu <hwtpu tp wnwhup uwnp
Jupwbw, widd" UUL-h e GU-h phdwybphwihunub’pu Gu: Ny dhwju pnipppwlu,  wybi
nnwwywu  wpfupqwiht  thwunwpenetpp  hbppnid 5B wyn dhowqgquihtu  unwtunuubiph
hwjnmwpwpnigyniuubpp: Pwuwnwenebpp  Jywynud  Gu, np wpbwnunph Gt Swpwlwu
Mnwwunwup hdwbphwihunubpu Ehut wwwnwuluwtuwwnne dnwnydwuubph G hwbph dhotic
jwpywd hpwyphbwyp hwdwn: Wu gbpnbipnyeniuutpp, npnup gwuljwund bhu dwutwwnb)
Oudwujwu Yuwyupnrejniup, uwnnb Gu hwjtiph dh hwindwsh, nph htiv dkup nwpbpny fuwnwn
wuwnb| Gup, tiL npnt) Gu upwug pnunieinuubph: Snippbipp Gie ppnbipp Wwonmwwub) Gu hptiug
hwjpGuhptu wyn hwpdwyndubphg: 2wbtiwnp £ dnnwuwy, np <phuinjbpu ogunwgnndti Ep wyn unyu
dbpennubpp, wju b ERUhy fudpbphtu Ge hwdwjupubphtu pwhwgnpdtip’ pp ubthwlwu
hdwbphwihunwywu uypunwdubpny Bpypubp Jwutwwnbine hwdwp' dnnndnipnubph Ynndhg
dhdjwug ujuwundwdp uwwuntpntuubp Jwwnwnbnt wwjdwuubpnid: «Lwyng
gbnwuwwunigjwu» dwuht ununt wnwoht wugqwd hnppuyb| £ 1915 pwlwuhu Uughwp,
Spwuuphwip G Swpwlwu Mnwwunwuph  hdwbphwiphunutph  Ynndhg, npnup Unwohu
hwdwojuwphwiht - Wwwbpwqdh  dwdwuwly gwulwund thu  Jwutwwnb] Oudwujwu
Ywjupnipyniup: huswybu hbGwmwquwynud punniut) £ 2bdptnkup, nw bnbp £ wwuwbpwqdh
pwpngsnieiniu: - 1991-2003  pwlwuutpph pupwgpnid  UUL-U  Mwpuhg  dngnud
wwwbpwqgdubph  dhongny gpwydt] G Jwutwwnb b bpwpp'  hjnwhund  unbindting
dwphnubunwihu whwnejnwu: Ujunthbnbr wyn wbnnyejwup upwup dhwgpb] Gu Lhppniph
uwyph hwupwwnbntpp: Wuop fnipphwihg wwhwuoynd b Yuwmwpb] win dwphnubinwjhu
whwnejwu wwhwwwuh nbpp: Ubup Ywuquwd Gup hdwbphwihunwywu opowthwydwu
wngbit: «Lwyng ghinwuwwunyejwu» Jwupht uwmbpp, huswbu bwbr Egbjwu dnyh tie Yhwpnup
htwn Juwywd Gupndubpp thnfuywiujwsd Gu ni dowlyytp Gu dbg dwutwwnbint Gu gbipp
ytipgubiint uywwnwyny: Wu thwuwnp, np hnmwaquw)nd Yuwjwgywd npnandubipp, npnup wugwy
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Yopwpbpnud - Gu dbp wquwnwgpuwt - wwnbpugdht - npwtu «dwpnynigjut

hwugwanpdnipniu», yywnwd § wju dwupu, np UUL-u G GU-u pungpyb) Gu <wjyjwlwu

hwpgp Uuhwjh &t Ubtpdwynp Upbitiph  htun uwywd hpbug  nwquwdwpniginiutbph
2unpnu... «lwjjwlwt  ghinwuwwunyejwuy  Jbpwpbpw) unbpp pwpngbiint Uwwwnwyny

UUL-u i 6U-Uu dwuhynywghwih G Gupwpyb, enpnpwlwy huptnuejniup hwutnwnnn

thwuwnwpenebn niubgnn dwpnyuwug: Uwutwynpwwbu, Udephyugh e SEpdwuhwh gununuh

Swnwynipjniuubinp quby Gu npn2 Wwwndwpwuubiph G Jwpaby |nwgpnnutin’ dh hwdwdnnnyhg

djnwp wnwbine buwnwny: Uh” hwdwnwgbip hhuipwt néh wjuwhuh untiph, hugwhuht £

«wyng glinwuwwunipjniup»: Puinplip ddwnwnnieinitp, hugwbu Swihint, G wwpwnpt’p

nnw hwdwp»:

14.  Gpypnpn dhongwnndp 2005 pqwywuh hniyhuh 22-hu Owdbhynunwd
(8ynippfup Ywuwnu)' <pyenu  hjnipwiungnud, wbinh niubgwd  hwdwdnnndu g’
udppdwé 1923 pwlwup Lnquup wwjdwuwgph (Uh Ynndhg' Pphunwtwlwu
Ywyupnipjwu, Spwuuhwih, hrnwihwih, Swwnuhwih, <niuwuwnwuh, MtnWdhuhwgh Gt
Ubpp-tunpjwpe-Uindbuwlywu wbwnnejwu Ge dnw Yynndhg' nipphwih  dhybi
1923 pwywuph  hnyhup  24-hu Lnqwunwd  unnpwgpwd  hwownniejwu
wwydwuwghp, 28 Uqqtiph  |hquih  wwjdwuwgptiph gwpp 11)  unnpugpdwu
wmwpbinwpaphu: Wn hwdwdnnnyh dwdwuwly nhdnidwwnniu vwfu Ginype Ep nibgh)
pnipptipbuny bt wwyw gbpdwubpbuny’ wubng hGwnbywp.

«lbinbwwbu, ppnuwlwu fuunhpp Gt hwjwywu fuunhpp, wybhu, fuunhp sGu, G,
wybihu, wuqwd gnjnieintu sbu k| nwutigh...»:

15.  Wunthbwnbr  nhdndwwnnit pwdwub] £ «QbGpnbpngniuubpp G

Cwjwlwu hwpgp» Yepuwgpny hp Ynndhg gndwd ppnginiph ophtiwliulipp, nph
dbto bw dfunnd Ep wju, np 1915 pwlywuphtu G hwonpnnn wnwphubiphu wntinph
niubigwd nbiwpbpp ginwuwwuniyeniu Gu:

16. Gppnpn dhongwnnidp 2005 pqwywup ubiwyunbdpbph 18-hu £nuhgnud
(PGpup Ywuwnu) wbnh nubgwd (Anipp  woluwwmwynpubiph  Ynuwlygnipjwu

hwupwhwywpu tp: Un hwupwhwywph dwdwuwy nhdnwWwwnu gbipdwutiptuny
wnb) Ep hGnbyw| hwjmwpwpnyeniup.
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«.. wuqwd Lbupup, Unwihup Gu unbinwyutu hbnwidhnfunygjw dinwu wnwgunpnutpu Gu
gpb] <wjyjwywu hwpgh dwuhu: Lpwup hptug qtiynygubipnid wuby Gu, np hwj dnnnypnp
utywwdwdp npbit gbnwuwwunejnwu sh hpwywuwgyb| Snppwlwt  hofuwunyeniuubph
Ynndhg: Wu hwjinwpwpnypjwi tywwnwlu win dwdwuwy pwpngsnyeniup skp: UndbGunwlwu
wnwounpnubpp qunuup qtynygubpnd wub| Gu, L uw ww Ywpbp §, puy undbunwlwu
wpfupqubpnd hwuwnwwnyby £, np wn dwdwuwy gpwugyt| Gu hwibph G dnwnydwuubph
dhobiL ErupYy hwlwdwpwnniejwu, Ynnnpwsdubiph Gu owpnbiph nbwptp: Uwywju (Enipphwu
hwuntiu  tp quihu  hpbiug  hwjpbuhpp  wwownwwunnubph  Ynndhg,  huly  hwjbipp
hdwbtiphwihunwywu hofuwunigniuubph Ynndhg thu Gr gnpdhp thu upwug dbinptipnud ... Gi
dtup Yny Gup wunud Rbpupu, Cybjgwphwih wqgquihtu funphpnht Gu Gybigwphwih pninp
Ynwwlgnieyniuubphu. fuunpnd Gup, quugb’p dodwpuinipjwu htwnpbipny b hbwnbiind pank’p
wjn Uwjuwwwowpdnwpubpp: “Tw £ ohd nhnwpyndp, puy Gu Yupnwgbp B0 <wluywu
hwpgh ybpwpbpjw) pninp hnnywdubipp, GL npwup unuy bwjuwwwowpdnwupubp Gu: luunpnud
bup, pnnb'p Uwiuwwwownpdniupubpp hbnbind G dhwgb’p (27). whw, R hus | bw wub win
twhiwwwowpdniupubiph dwupu, G nw £ Gdwpungeniup. 1915 puwlwuhtu  hwbph
gbnwuwwunieinu inbinh sh nwbtighip: “tw dnnnynipnubiph dheobit wwjpwp £ Gnbj, G dup swin
Ynpnwwnubip Gup nwibigh) ... nnw dwnwjnnubptu wyn dwdwuwly 2wwn Gu hhwupwihybi,
npnyhbwnbie hwyuwlwu gnppbipp enipptiph Ge dnwnydwuubph ujuwndwdp owpnbp Gu
hpwlwuwgntp: Uju dodwpunnieniuttph dwuht wwwndb) £ dp nnw hpwdwuwwnwp ...

Q. Un hwpunwpwpnpnuutph  wnusnipyjwdp  nhdnWdwwnnith nbd
hwpnigwé pptwljwu gnpény ywpnypubpp

17. 2005 pywlywuh hniyhuph 15-hu Cybigupphw-Lwjwunmwu wunghwghwu
ppbwywu  gnpdny pnnnp £ ubpluywugpbp  nhdndwnnih nbdt dbpnugwg
hwjinnwpwnpnieniuuiphg  wnwohth  wnuyniEjwdp:  Luuniejntt  wjunthbunbi
punqwjudl; £ opungpybine bwbe g Bpyne pwuwydnp - hwynwpwpngniaubpp:
2005 pYwlwu hnihuh 23-hu Yhuwnbpeniph hwupwiht nwwnwluwgp hwpgwpuub) £
nhdnwdwwnnithu - Owbhynund'  Lhenu hjnipuungnd,  hp Ynndhg  wpdwd
hwjinwpwpnigjwt  wnusnigjudp: 2005 pwlwuh ubwwbdptph 20-hu upwu
hwpgwpuub) £ 4n Yuwuwnnuph Yuuwnnuwjhu puups-nwwnwynpp:
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18. 2006 pYwywuh wwphih 27-pu, hwoyh wnubind, np nhdnwwwnth
ynndhg wpwd bGptp hwjnwpwpnienuubph ypw  wnwpwodynwd £ LpLwlwu
opbuugpph 261 bis hnnwsdh § 4-h gnpdnnnigniup  (nb'u - ubppbitnd”  32-pn
wwppbpnueiniup), Un Yuuwmnuh Ywuwnnuwihtu hpwydwunt puuhs-nwwnwynpp npnati £
nhunwwwnth gnpdu ninuipytp nwwnwpwu:

19. Ttwwnwptunyeiniup wbinh £ niubglp Lnquuh opowth nunplwuwywu
nwwnwnpwund 2007 pwlwuh dwpwnh 6-hu b 8-hu:

20. 2007 pywlwuh dwpnh 6-ht nuwwpwup ub Lt nhdnwWwwnnihu,
hwupwjhu nwuwjuwght G CYGguwphw-Lwjwunwl  wunghwghwihu, npnup
hwuntu Gu Gyt npwbiu pwnwpwghwlywu Ynnd: TFwwnwpwut wjunthbunbr ub £
Jybg wwwndwpwu dwuuwgbnubph, npnughg dbyp bnb; £ wdbpphywgh, bGpbpp'
$pwuupwgh, dbyp' gbpdwuwgh, huy dnwp' pphnwuwgh, huswybu twbe JGY
unghningh, npnug Ynndtipp Ywusk) Ehu wwwgnygubip ubpyuwjwgubiint bwwwnwyny:

21. 2007 pPJwlwuh  dwpnph  8-hu nhdndwwnnth  thwunwpwup
1915 pywlwuhu b hwonpnnn mwphutipht wbinh niubigwd nbwptph wnusniejwdp
[nwgnighs wwwgnygubipn hwywptbiint wwhwugny nhdb| £ nwunwpwu. TFwnwpwup
dbpdt; § wwhwugp' quubind, np wjiu  nuwwdwpnyeniup - Bplupwagnn
ghpénnnipintu £ Gu Yhwugbguph Jwpnyputiph  hGunwégdwup: buy  wnwyb)
Yuptitnp £ wju, np wnlw £ wyn hwpgh Jbpwpbippu) ipwgnighs wiwwgnygutip
ubpyuwjwgubint  wuhpwdbopunnyeynit® hwodh  wnubind  wju, np wyn nbwpbpp
«inwutwdjuyutp 2wpniwwly  Jbpndygtp Gu hwppnipuwynp ywwndwpwuubph»
Ynndhg G Gnbk| Gu «pwqlwpehy hpwwwpwynuubph wnwplw»: TFwnwpwuu
wpnbu  huy ubp £ wnwpuph  wwwgnygubph  dwupt  nhdndwwnnth G
pwnwpwghwlwu Ynndh hpwyppwd wjy wwwndwpwuubph Ywpdhpp, npnup
wnwyb] dwutwghunwgwd Gu hwdwpybp wn hwpgnw: Nwwnh, wyn hwpgh
wnugnupjwdp [pugnighs wuwjwgnygutin hwdwpbiu wytiinpn Yhup:
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22. 2007 pJwywuh dwpwh 9-hu Lnqwup opowup  nunhlwuwlywu
nwwnwpwup nhdnwwnnithu denwynp £ dwuwst] LpGwywu opbuugpph 261 bis
hnnwdh § 4-ny (nb'u ubippbitnd’ 32-pn wwippbipnieyniup) b wwhwugb wniquiup
Jéwpb' putuuntu opdw hwdwp hwoqupyws Glwdnp quuddwdp’ opwlywu 100
2yEgupwlywl dpwtihh (wyn wwhh npnigjwdp’ 62 Gypn) swihnd, npp Ywubgyt) Ep
Gpynt wwpny, wnniquup 3 000 2yLguwpwlwu $pwulp (wn ywhh npnyejudp’
1859 bGdpn) swihny, npp Ywpnn Ep  thnfuwppuydl] GpGunw op  dwdybinny
wqwunwgnpydwdp, puswbu uwbr 1000 oybjgwpwlywu Ipwuyh (wn wwhp
npnyejwdp’ 620  Gypn)  swihnd  gndwp' npwbu - SYbjguphw-<wjwunwu
wunghwghwiht hwugwd ny Unipwlwu Juwuh thnfjuhwnnignud: “twnwpwup
Jont k.

«l. Udpwuwnmwujwip

Dnnnt - dbphuskpp  dudtp £ 1942 pdwlwup  hniwhuh  17-hu (@ngpphwnud
Quqghwupbthnud: Lw pnpp pwnwpwlwu gnpdhs £, npp puwyynwd £ win Gpypnud:
1962-1963 pYwlwuutppht SGpdwuhwind dnunwynpwwbu wnwut wdhu npwbu pwuynp
w2luwwbing htwnn tw hpwywghwnnieinu £ nwnwduwuppt Wuwpwih hwdwjuwpwund G
1968 pYwlywuhu upwu sunphyb| £ nnyuninph ghnwlwt wunptwu: Lw dwjpwhbnuywu
Swjuwebywu wduwgph hhduwnphp £ 1969 pywlwupu uw hhduwnpbp £ @nipphwh
hGnwihnfuwlwu woluwwmwynpuwlwu-gjninughwlwu Ynwwlgnipniup: nnnt Ptiphustphu
Yuwpbh £ punpnobp npwbiu dwjuwpbywu dwjpwhbnulwu G LEuphup Ywd Uwnjh hbGwnbuinpn:
Lw 1980-wywu pywywuutphu hp pwnwpwlwu hwjwgputph hwdwp dh pwuh wwph
wuglwgpt] £ pwuwnu:  UbpYwjnwdu  tw Bnipp wotuwwnwynpubiph  Ynwwygnigjwu
Uwjuwqwhu E, npp ubpyuwjwgund £ (Snipphwih  punpwquugqwsh  0,5%-p: nnnt
®bphuspu hupu ppbu punpnond £ npwbu qupgugwd dwpn' ywwndnipjuu owwn jwy
hdwgnipjwdp: Lw uwhnu fununw £ gbipdwubiptu:

hus ybpwpbipnd £ wudtwwu Ywupht, wwyw wdpwunwtjw(u wdnwtwgwd kB snpu
GpGluwubpph hwyp E, npnughg bpbpp swihwhwu Gu: Lw hwjwnub) £, np pupu wduwlwu
Jwunwynw £ dnunwynpwwtiu 3 000.00 odbigwpwlwu dpwuy: bp Gwdwp dh dwup
gnjwunw Lt nnjwehutiphg bt dtpnipjwu YGuuwenowyhg: Lw twbit ogunynwd £ hp Yung
GUwdwnhg: Lw hwynub , np hupp Shtwtvwwbu wwywhnyqwsd t: Lw TYbjgwppwnud tipptp
ppbwlywu  gnpénd  sh nuuwwwwpndbip (Engpphwind - ppwlwu gnpény  hp
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nwunwwwnpwunuubpp  hwodh 6 wnudh, npndhbinb, pun Fwnwpwup nubgwd
wbinbYynyeniuutiph, npwup wnusgynd U pwnwpwlwu punyph hwugwgnpdnypniuubphu:
Ywpbih £ uwb Ugk), np Uwpnnt ppwyniupubph GYypnwywuu nwnwpwut wdpwunmwujwihu
yepwptinpnn  gnpdtipny - (@nipphugh nbd  npngnud £ Yuywgntp Gpyne nbuph - wnphy:
Wn wwwbdwnny tw Yhwdwpyh wud, nppu wnwoht wuqwd £ dnwnpwup ubplwjwgynid:

Il Pwuwntipu nLoptupp

Wu gnpdu  phupuptu  thwuwnbpph  wnnwn nptit fuunhp sh wnwowgunud:
Cwuqwdwupubipp hunwybgutnt btwwwwyny wbiwp k ubk, np wju nwwnwyébnhu Ywnpnn §
gyt 2006 pYwlwuh wwphih 27-ht Ywlwnnuwjhu puths-nwwwynph Ynndhg Yuywgyws
gnpép nwwnwpwu niwpybne dwuphtu npnadwt YpYuophuwyp, npph dbe upynd L, np
“nnnt Phphuskiph gnpdu ninwpyybi £ ptunyejw win nwwwpwu dpguygniejw uygpniupny
wuglwgywsd unwiutippg htwunn, w) ns b gnpdu hp pwgwlwjnyejwdp puubinig htwn, huswbu
ugynud £ dinwnpulwu Ggpwywgnyejwu dby:

2005 pqwlwup dwjhuh 7-hu Lnqwunid, www 2005 pwlwuh ubwyubdptph 18-pu
Lnupgnd  (Ptinu) “nnnt Pbpphustipp  hpwwwpwlwjunpby hwjnwpwptp £, np <wjng
gbnwuwwunigniup  dhowgquiht  unwn £ Udpwunwujwipn  uwbr  punniund £, np
2005 pywlwup  hnyhup  22-hy bw <wyng gbnwuwwunigjwtu  Juwwlygnyejwdp
hwjnwpwnty £, np hwtiph fuunhpp, hugwtiu G ppnbiphup, Gpptip fuinhp sh tinti, G np wju
(gnwuwwunyeniup) bGppbp gninueyniu sh nwubighp (gnpdp nwwnwpwu nuqwpybine dwuhu

npn2dwl 2-pn ywppbpniegntu):

Pwuwmbph YyGpwpbpjw npbk ybé syw, pwup np nnnue Phphuskipu punniund £, np
dfunnud | <wyng ginwuwwunieiniup: Nwiwnh, upw ypw nwpwdynd b Lpbwywu opbiuugpph
261 bis hnnywdh gnpdnnniejniup, npny Upwlt Wwwnwuluwtwwynyejwu Gu Gupwpyned:
Tnnnt Pbphustpu punniunud £, np owpnbp wbnh Gu niubkghl), pwjg npwup wpnwpwgunw £
wwwnbpwqdh optupubph wudwu wwy G wunnw, np owpnbipt hpwlwuwgpb| Gu huswbu
hwjjwywu, wjuwbu £ pnippwlwt Ynndbpp: Lw twbe punnwund £, np (@nipp-oudwujwu
Ywyupneniup  hwqwpwynp hwitiph wbnwiinpub] £ Mnwwunwuh  vwhdwuubphg nbwh
ubpywjhu  Upppwih Gi bPpwph wwpwdp, uwlwjuy wdpnnonipjuwdp dfunnd £ win
Juwpnuiubph' gbnuuwwuniypjwu punyph |hubp: Lw wunnd §, np wyn Juwpnwubpp Jd6é
dwuwdp ywjdwuwynpjwd thu wuywnwugnipjwu wywhwugubpnyg: Lw unyuhuy wunbg k, np
oudwujwu gnppbpu hpbug gnpdnnnipniuutpny Oudwujwu Ywjupnyejwu Gi MNnwuwuwmwup
dhobir hwlywdwpunipjwt dwdwuwly wwonwwund thu hwjbppu: UdLihu, tw hwéwfu
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hpwwwpwwjunpty  hwpwnwpwpt £, np hwbpp  Ywd gnubk  upwug dh dwup
nwywbwuubp Ehu, pwuh np upwup nwotwlgnw Ehu nnwubiph hbun Ywjupnyejwu qnpptiph
ntd: Wu wwwndwpwuubpp, npnug wdpwunwtjw(u tp hpwyhpb] nwunwpwu wwwgnygubip
ubpywjwgubint hwdwp, wpu  Ywd wiu  swihnd  wwonwwubp Gu upw  Yupdhpp:
Lwnwpwghwywu Ynndh hpwyppwsd wwunmdwpwuubpp pwgwpdwlwwbu hwdwdwiu skhu
upw  Ywpdhph htwn: Wu hwdwwnbpunnd, h  wwwwuluwu  Gnnne - Phiphuskph
dyuwpwunyeniuubph, Cybigwphw-<wjwuwmwt wunghwghwt qwuguwwn Lt ubplyujugnt
upw nbd 2005 pwlwup hnihup 15-hu: Uunghwghwih' npwbu pwnwpwghwywu Ynndp
wwhwueubipp Ypuuytu wybiih nwp:

huswbu Gu Ynndbpp, “twwnwpwup Gwuwsnd £, np owpnbph, npwbu wnwhupt,
Gnbnejwu dfunnwp, stwjwd npwug dEdwdwuonwp punyeht, hupuht sh Ywpguynpynd
Lpbwlwu optuugpph 261 bis hnnywdny: huswybiu hunmwynpbu uwhdwuynwd t opbupny, wju
wbwp Lt JbGpwpbph gbnwuwwunigywup, puswybu  uwhdwuyws b «Stnwuwwuntgjwu
hwugwgnpdniejniup Ywutuwngbbine G ywundbint dwuphu» 1948 pwlywuph nblywnbdpbph 9-h
dhowgquwjhu Ynuytughwiny G <nndnid unnpwgpywé Uhowqquiht ppbwlwt nwwnwpwuh
Ywunuwnpniejwu 6-pnp hnnjwdny: bp hwuwmwplubpnd ywonwwunyejwu Ynndp wunby ,
np Lpbwlwu opbuugpph 261 bis hnnywdép dowybipu funphpnwpwup dhwju h uywwnp |
niutigh] Gpypnpn hwdwtuwphwiht Wwnbpwqdh dwdwuwy hpbwubiph ginwuwwunieniup:
Mwonmwuwunypjwu  Ynndp uwbe wunbp Lk, np 261 bis hnnwoény  uwluwwnbudwsd
wwowmywunypjwu  hpwyntupu niubuwint hwdwp  gbnwuwwuniggniup . wbwp |
wuwywpdwunpbu, npwbu  wnwhupt,  Swuwsyp  wpnwpwnwwnjwu  dhowqguihu
nwwwpwuh Ynndphg: Wu obowp npbp bt wju  hwuqwdwuph dJpw, np  <Lwjng
ghnwuwwunyeyniup  hwdwoluwphwih dwlwpnwynd  sh Swuwsyb], Jwutwynpuwbu'
(anipphwih Ynndhg, bt wju hwugwdwuph, np npnawyh ywwndwpwuubp hwdwdhwn Gu Fnnne
®tppustiph Ywpdhph htiwn: Uu Ywuwwpb) £ hGnbyw] Ggpulwgnieniuutpp. bwiu wju, np
hpwypbwyp hunwy skp, www, np wdbbwlwpbinpu L, hwbph ginwuwwunigyniup sh
Swuwsyb| wpnwpwnwwnnyejwu dhowqgquiht nwwnwpwuh Ynndhg, nwunh, nnnt Ptiphustiph
Ynnuhg <wjng gbinwuwwuntgjwu dfundwt ypw skp Yupnn mwpwséytp Lptiwlwu optuugpph
261 bis hnnjwsdh gnpdnnnipiniup: Wu nhdb) b Ffwwnwpwt' wubing, np nnne dbphuskpp skp
Ywpnn npwbu ywwndwpwu hwunbu qu), Gt dwutwynpwwbu win wnusnigjuwdp ugki k, np
unwubiph dwdwuwly “Ywwnwpwu nhdbp Bowywndwpwuubph sGgnp  Yndhnb  unbindtint
dhounpnnugyudp’ nwnwuwuppbine hwdwp, pE wpynp 1915-1917  pwlwuubphu  wnbnp
niubigwd owpnbipp gbnwuwwunyeiniu Bu, pE' ny:
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LPwnwpwghwlwu Ynndp G denunpwuph  Ynndp  Jpbwplb; Gu  wu, np
gnwuwwunigwu Jwjunpbt dwuwswd |hubp pwywpwp G wuhpwdbon wwpdwu £, huy
Twwnwpwup wbwp £ wwonmnuwwbu wpdwuwgph dhowgqujunpbu dwuwswd  |hubint
thwuwnp: Uu swbwnp £ gnpdh npwbu hupun ywwdwpwt: “twwnwpwuubpp npnand Gu
Ywjwgunid thwuwnbph G optuph YGpwpbpjwi: Rwnwpwghwlwu Ynndh no denwnpwuph
ynndh Yunpdhpny <wjng gbnwuwwunyeiniup hwynuh hwuwn £ wulwu wiu hwugqudwuphg'
wiu  dwuwsyl] o wpnwpwnwuwngguu  Jdhowqquiht  nwwnwpwuh Ynndhg, pE S ng:
wlywnwynpn Ynndbptu wnujwqu hwdwdhn Bu dh wnndng, wju £ wwwdnyggniu gpbp
Ttwwnwpwuph gnpdp sk Fwwnwpwup hwdwéwju £ pninp Ynndbph htn: <Gnbuwpwnp unyu
yénnuw pwgbip s6u [hup, bt wunpwnwné syuwwnwngh wjiuy wwwndwpwuubph Ywpdhpubphu,
npnup  twwnwpwt  wwwgnygubp Gu ubpyujwgpb, Ywd pwnwpwghwlwu Ynndh Ywd
wwaunwwunijwu Ynndh ubpyuwjugpwsd hpbintu wwwgnygutppu:

Unwoht hwngp, npp wtwp £ wpdh, wu E, pb wpynp Sytigwphuwgh pptiwlw
opbupny Swuwswd gbnwuwwunyenuubpp  hwdpulund  BU wpnwpwnwnnyejw
dhowqguwjht nwwwpwuh Ynndhg dwuwsywd gbnwuwwuniginiuubiph hbwn: Ttwwnwpwut wju
hwpght  wwuwwufuwubint hwdwp hp wpwdwnpnypjwtu wwly nih dh pwup dhongubin:
Pwnwgh JdEluwpwunypjwu  wbuwuyniupg' Lpbwlwu opbuugpph 261  bis  hnndwdp
ybpwptpnw £t dhwiy  gbnwuwwunigywup:  Wu,  ophuwy, sh  Ybpwpbpnud
«wpnwpwnwwnnjwu dhowqquiht nwunwpwuh Ynndhg Gwuwswéd glinwuwwunypjuup»:
Ns £ wju Jwutwynpbgund £ «hpbwubph  gbnwuwwunyeniup'  pwgwnbingd  hwbipp
gbnwuwwunyeiniup»: Upryn"p nw funphpnwpwuh pwgpennnwiu k:

Muwuwundwywu dE{uwpwunyentup, nphg Fwwnwpwup unyuwbiu oguynid &, mwipu & win
hwpgh  wwuwwuluwup:  Ugqwihu  funphpnh  wwownuwlwu  wbnbwgph  hwdwdw)u’
optuunhputpp  hunwynpbu hnnd  Gu  Yuwwwpnd 1948  pqwlwuh nbynbdptph  9-p
«Sbnwuywunipjwu  hwugwagnpdnigyniup YwujuwpgbGint Bt wwwdbint  dwupu»
Ynuybughwihu G, npwtu ophuwy, yywjwynsnid Gu ppntipp G hwitph ginwuwwuniejniup
(BO/CN  [Nwownnuwlywu  wnbntywghp/Ugqwjht  funphnipn] 1993, Lo 1076): Nwunp
wwwdwlwu  wnbuwuyniuhg Ywpbh £ Ggpwlywgub, np tunphpnwpwup  LpGwlwu
opbuugpph 261 bis hnnywdép dowybihu <wing gbhnwuwwuniyejniup nhwwpytp £ npwbu
ophuwy (Yndphh gbynygp): <bnbiwwbu wbwnp & punnti, np 261 bis hnnjwdp dawytithu
optuunhputipp dhwju hpbwubiph gbnwuwwunie)nup uwwh s&u niubgh:

Lunwynpbu wunpwnwnuwnyg hwybph G ppnbph gbinwuwwuniypywup' funphpnwpwup
uwbL gwulwgb] £ pungdb|, np wwpwwnhp sk, np ginwuwwunyeniup Gwuwsywd [hup
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wpnwpwnwunipjwu dhowqquiht nwwmwpwuh Ynndhg: huswbu updby £, hunwy hnnud k
wnpytp 1948 pJwywup nbYnbdptph  9-h  «Sbnwuwwunigywu  hwugwgnpdniejniup
Ywufuwpgbbint B ywwdbnt dwupu» Ynuybughwihu: bpwdwgbmubpp wywownwwunwd Gu
wjn  wbuwlybwnp:  Ophuwly' puwn  Ynppnh  (RGpuwp  Ynppn,  bpwdwpiwpugpnidubpp
cybyguppuyh  ppwynitipnid [Bernard Corboz, Les infractions en droit Suisse], Il hwuwnp,
ko 304)' ghnwuwwunyeiniup wbwnp £ hwunwndh: Un hwjnwpwpnyeiniupg Yupbh b wuby
wju Ggpwhwugnwip, np nwunwpwuubph hwdwp wywpunwnhp (hubine hwdwp wuhpwdtion G
pwywpwnp wwjdwu b ginwuwwuniypjuu dwuwsywd |hubp, uvwlwit wwpwnwnhp sk, np wju
dwuwsywd [hup dhowaqquiht nwwwpwuph Ywd gwuluwgwsd w) yepwgquihtu dwpdup Ynndhg
(npwbu  oppuwy Ywpnn E hwunhuwuw] dhowgqujunpbt Gwuwsywd thnpd niubignn
wwwdwpwuubph  hwuduwdnnnyp): Cuwn fApblugblh  (UnGdwu  (Apblugl), <Lwyhpd
dbhuwpwtnysnitiibn [Stefan Trechsel, Kurzkommentar], 261 bis hnnwdh ybGpwpbpjwy ugnwd
rhy 35) gbnwuwwunipjwu dundwtu  hwdwwnbpunnd  gbpdwuwlwu  hpwyniuph
wmbuneniup  pwgwhwjinnptu  punniund £ «Oudbughdh  ununp»,  uwlwju  Lpbwlwu
optugpph 261 bis hnnwdp nwpwdynid £ twbie dbY wy ginwuwwunyejwu dfunmdwu Yypw:

Utpuwunp  Snywqu  hp  pbgnd  hwugnd £ dhbwnyu Ggpulwgnygjuup
(Ubpuwunp Snywq, Mwuwwlwt pppwlwianygguwt ppbGuwluwtwgnidp [Alexandre Guyaz,
L’incrimination de la discrimination raciale], pbtiq, Lnquu, 1996 pwlwu, Lo 300): Ywnbh k
dtigptipti| hbwnbyw| hwundwép.

«2pbwlwu optiupt wjuwnbin pungpynw £ nbithghnupquh YGpwpbipw) wybih wju
dnwntignud, pwuh np pLiwywu optuugpph 261 bis hnnywsh § 4-p sh uwhdwuwthwyynid
uwghnuw-unghwhunwywu  nbkdhdp Ynndhg dwpnynigqwu  nbd  Yuwwpdwsd
hwugwgnpdniejniuubpp  dundwdp: Wn  punujudwsé  opowtwyp  dhwupwuwynptu
hwuwnwwndty £ Ugquyhu  funphpnh Ynndhg, npp Gpypnpn pupbingdwdp thnthnfuty |
$pwuubipbu wmbpunp’ «gbinwuwwunyeyniup» Ggpnyep thnfuwphubinyg  «gbnwuwwunieniu»
bgpnyeny'  npwuny  phuy Ulwwh  nbuwnd  pninp ginwuwwungeyniuubpp,  npnup,
ndpwhunwpwn, Ywpnn Gu nbnh niubuw:

Lbnbiwpwpn, wwpunwnhp Bt pwwpwp £ wu hwuqwdwupp, np wnbnh £ nbgb|
gbinwuwwunienu: Uwlwju wjn ginwuwwuniegyniup wbwp £ hwjnup G dwuwsdwd |hup.
Unppnu  hnnud £ Jwuwpnd  hwunwndwsd  gbnwuwwunigjwup — (4nppn,  Updwd
w2tuwwniejniuntd):

Uww p"us Ywpbih £ wub) dep Gpypnud wnlw ppwypdwyh dwupt:
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hus ytpwpbipnud £ Sybigupphwiht, wyw Ywwnwpwup ugnd E, np Ugquw)jhu funphnipnp
hwuwnwwnb] £ gbnuuwwunyeyniup Gwuwsnn’ wwpuwnhp nd sniubignn funphpnwpwuwywu
dhounpnuwahp (postulat) (Pnudwuph Jhounpnwghp):  Uhounpnwaghpp  hwuwmwwnyb] |
2003 pywlywuh nbywbdptph 16-pu: huswbu byt £ wybih un, <wjng ginwuwwunyeniup
hhdp £ hwunhuwgb] Rpbwywu opbuugpph 261 bis hnnwdh dowlydwu hwdwp (Yndphp
gbynygp): tunphpnwpwuwlwu dJdhounpnwghpp hwuwnwndtp £ p hbénilu  Fwotwihu
funphpnh  Ggpwwgnyejwu, npu wyuhwjwnnpbu quund tp, np wyn hwpgp wbwp |
ybpwwwhdh  wwwdwpwuubphu: <6ug  wyn  unyu  wouwihu  funphnipnu o Ep, npp
«Stnwuwwunypwu  hwugwagnpdnieniup Ywufuwpgbtint B wywwdGint - dwupu»
ynuytughwih ybpwpbpju 1999 pywlywuph dwpwnp 31-p pp wwounnuwlwu hwnnpndwu dby
hunmwynpbu dbgopbipt| £ <wyng gbnwuwwunyeniup, npp dwnwbint tp npwbu ubpYuwjhu
Lpbwlwu  opbiuugpph 264-nn hnnqwdh hhdp (Feuille fédérale [“FF” - Twpuwjhu
nbntYwahn], 1999 pwlwu, ko 4911 G gwpniuwynieiniup): Lnquuh hwdwuwpwunid <wjng
gbnwuwwuniejniup dwpnwuhpwlwu hpwyntuph ybpwpbpjw;  hpwwwpwlyywsd
woluwwnijwu  dbe  ubipwjwgytp E  npwbu  opptwly: Mwwdniegjwu  nwpngulwu
nwuwagppbpnud ubpyujwgynud £ hwitph ginwuwwunyentup: Ywpbih £ uwb ugki|, np dnjph G
dubth  Ywnwdwpnyejniuubpp dwuwsk; Bu <wyng  gbnwuwwungeiniup. Un Juuwnup'
2005 pywlwuh hnyhup 5-hu, huy dubith Cwupwwbwnyeniup b uuwnnup' 1998 pwlwup
hnihup 25-hu. Jbpohupu uwfuwqwhu tp Uhobihu Rwidh-Ngp' dep ubpywihu Upunwphu
gnpdtiph uwiuwpwpp: Un wpwg wyuwpyp htwpwynpnggnds £ owwu Ywnwpwupt’
Ggpwlwgubnt, np, SyGiguphwih hwupwihtu Ywpdhph hwdwdwju, Lwyng ginwuwwunyentup
hwunmwwndwsd ywwndwlwu thwun £ VFwotwihu funphpnh ubpywihu nhppnpnandp, npp
punpnaynd L Sdwypwhtin qgnnypjudp wju nbwpbpnd, Gpp wju wuhGunbinnuywu sk,
pwguwpdwlwwbu nshus sh thnfund: <bon £ hwulwuw), pt husnt £ Yunwywpniejniup
Uwlupunpnud  spungplydbp  wnwuduwhwwnly  unipp hwpgbpnud: - Wu  dhowqgquihu
wnpdwaqwupp, npp unwgwy wju gnpdp, nipwagpwy k:

Ubp  uwhdwuubphg nnipu hwjwgp  ubwbind® Ywpbh wbuub, np
Cwyng ghnwuwwunyeyniup Swuwsyty b dh owpp Gpypubph, win pYnd’ Spwuuhwih Ynndhg:
Ophuwy' Spwuupwih nbwpnd, pun by Skpunup, 2001 pYwlwuh hnwdwph 29-h optiuph
hphdpnwd pulwsd tp hwppnipuynp ywwndwpwuubphg Yuwgdywsd fudph Ggpwywgnie)niup:
Muonwwunyejwu phy 1 gwuyh 15-pn Ywnnd, dwu-Pwunhuwn Nwuhup [Jean-Baptiste Racine]
<wjng ghinwuwwunyjwu dwuht hp gppnud wunid k, np wbwnyeniuutiph dwuwsnwdp hwéwtu
Gnbl t wwuwwuluwu ghnwlwu hwupnyEwt bwfuwédbnuniyeniuutipht: <bnbwpwp win
npnanudubip wnwug Yonwnwwbine s6u punniuynud, dwutwynpwwbiu, hwogh wnubiny, np
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Cwjng gbnwuwwunigjwu Gwuwsndp Ywpnn £ pwgwuwpwp wanb] Snipphwih  hbwn
wnwudhu Gpypubph hwpwpbpnieniuubph ypw:

Cwjng gbnwuwwunyeniup twbr Gwuwsyl] £ dhowgquiht dwpdpuubph Ynndhg:
Cwpy b punnwb, np UUY-nd wju swun thnpp wpdwquwup b uwnwgb;: “Hawpbiph
wnusnipjwdp  hujuwbu Vpwuwlwih Jdhwy hnnp wwwpdbp b Nthpwpbph  gbynygnid
(dwu-Pwwnhun Nwupt, WJwd wotuwwnnyeniund, by 73, 96-pn Ytw): Ujnw Ynndhg'
Gypnwywlwu funphpnwpwup wnweoht wuqwd ulubp £ nhunwpyt <wjywlwu hwpgp
1981 pwywuhu: Lwdwwwwwuluwu  Yndhnbh  gbynignnp, nph  gbynygp, puwn
dwu-Pwunhuwn Nwuhuh, dJwupwypyphun yhdwpydt b e hwunwenpwynpyti, wub k, np'

«1915-1917 pwlwuubph wwwnbpwqdh dwdwuwy wnbnh niubgwd nbwpbpp, npnug
gnhbipu thu (nipphwih hwybipp, wbwp £ hwdwpb) ginwuwwunignu' «Stnuuwwunyejwu
hwugwgnpénipniup Ywujuwpgbbint Gt wwwndbint  dwupu»  UUY-h  Ynuygbughwip
hwdwaw)ju»:

1987 pJwlywup hniuphup 18-pu GYpnwwlwu funphpnwpwup Yybpowwbiu punniut) k
<wjng ginwuwwunyentup Gwuwsnn pwuwdb:

Uyu gbnwuwwunyeyniup dwuwsyb £ uwb GYpnwwih funphpnh Ynndhg: b ghnnugyniy’
hwpy £ ugh, np Gypnwwih funphpnh Yuqind Yw dnnwydnpwwbiu  hpunit wunwd
whwneniu: Hpw twywnwlu £ ywonmwwub] dnnnypnwywpnipjwu wnpdbipubipp Gu dwpnnt
hpwyntupubipp: Uwnpwupnipgnid npw glfuwdwuwhu ghwubujwyp Uwbit
Uwpnnt hpwyntupubiph GYypnywwu nwnwpwuh tunwywpu £, npp ywwnwufjuwuwwnne £
1950 pYwywup hwdwuni Ynuytughwu Yhpwntint hwdwp (pnnp wju  pdwubpp
opwpbpw; wbu dwu  Pwwhun  Nwupu, WJwd  woluwnnpniunyd, Lty 66 b
ownniuwynipiniup):

Nwuwnh, wbwnp £ punnwb, np hwng ginwuwwunyeniup hwunwwnywsd wwndwlwu
thwuwn E:

Cuwn wynd, hwpgu wju t, pG wprynp nnnt PEppuskpp nhunwynpnigjwdp £ gnpdb:
Tw hwdwnpdbp | upwu, G wprynp tw, pwpbfuhné |hubny, Ywpnn Ep Junwh |hubi, np hupu
wophuwpuwn sh gnpdnud, wy Yepw wuwd' uw wluhwyn hwuwnp sh dfunnid, Gpp wnudwqu
Gpbp wnpputpn wunnud k, np <wyng gbinwuwwunyeinitu wbnh sh niubigh), Go np wju
«dhowqgujhu untn» L:

Tnnnt Pbppuskpp  Uwfuwplunipjwt  pupwgpnd  GL nwwnwplunEwlu  dwdwuwy
punntub| &, np hupu hdwgty £, np Cybjgwphwu, huswbu owwn wy Gipyputp, 6wuwsk) £ <wjng
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gbnwuwwunteiniup: UYbhu, hupp Gppbp skp punpnoh wju npwbiu «dhowigqquijht unwny», Geb
shdwuwp, np  Jdphowgqwiht  hwupnyeniut - wyn nbwpbpp,  ppnp, hwdwpnud  §
ginwuwwunientu: Lw  unyuhuy hwjnub] £, np pp Ywpdhpn Cybjgwphwih opbupp
hwlywuwhdwuwnpwywu :

Udpwunwujwip hpwywpwlwlwu ghwnejniuutph nnyuinp £ Lw  pwnwpwlwu
gnpdhs £ Lw hupu hpbu punypwgpnd £ npwbu gpnn B wwwndwpwt: Lw by £ wju
wudwug thwuwmwplubpphu, npnup hwdwdwju s6u pp hbn: Lw Wwpquwbu twfupunpb] £
upwug wphwdwphb] Gt hpwwwpwwjunptu  hwjwnwpwpt, np <wjng ginwuwwuniejnLu
Gpptip wmtinh sh nwitighip: Nwunp “tnne Ptiphustipp sh Ywpnn wunbp Ywd hwdnqwé |hub, np
gnwuwwunigintu wnbinh sh niubkgb: Uybihu, pusybu <wupwjhtu nwwwfuwqu £ ugbp hp
Ginypnid, tnnnt Phphustipp ywonmnuwwbu ok , np uw Gpptip sh thnfuh hp nhppnpnanidp,
Get wuqwd nptit sGgnp wuwjwu Jdp op hwugh wju bGgpwlwgniepjwu, np  <wjng
gnwuwwunigintu, phpnp, wbnh Lt nmubgbp Uuwulws, Yuwpbh b Ggpwywgub, np
wdpwunwujwlh hwdwp ginwuwwunigjwu dfunndp, Geb ny nngdw, www wnujwqu
pwnuwpwlwu Yupguwiunu £ hunwl wgqujuwlwt uppbpwugqubipny:

Ppwyntuph wbunieyniup Jhwutwlwu £ wiy hwpgnd, np wbwp £ wnlw [pup
nwuwjwlwu punyph 2wpdwnhp: Uyuhwin £, np Fnnnt ®Pbphuskiph swpdwnhpubpu niubu
nwuhunwlwu Gt wqqujuwlwu punye: Ttw wywwndwlwu thwuwnbph onipe pwuwybé [hubinig
owwn htinnt £ huswbu Uk b denwnpwuph Ynndp, nnne ®bphustipp fununid £ (Snipphwih
utidnieyniup tubidwgubint bwywuwwy niubgnn hdwbppwihunwywu pwywnpnigjuu dwuhu:
Qupntpt wpnwpwgubint twywwnwyng tw hnnd £ Yuwwnwpnud wywwnbipwgqdh optupubphu:
Lw hwjbppu punipwagpt| £ npwbu pnipp dnnndpnh uyuwndwdp wgpbiupw npubitnpnnutin:
Luw ffwibwpe thwowih (wdpwunwujwip hwdwuntu Yndhnbh wunwd ) hbnbinpnu £, npu hp
Gpynt Gnpwjpubph htn Wywwndwwunpbu <wing ginwuwwuniejwt twfuwdbnunnp, npnnnp
GL owndhy ndu k tink:

Tnnnt Pbphustpp pwywpwpnd £ LpGwlwu  opbuugpph 261 bis  hnnywény
wwhwueynn unipjlynpy b opjElwnhy pninp wwjdwuubipp:

Lw wbwnp £ dnwynp dwuwsyh nwuwjwlwt punyph funpwlwuniejwu hwdwp:

. Muwuwhdp

Ttnnnt - Pbppuskpp  pwpblhpe Gt qupqugwd  wuduwynpnigntu k,  husu hp
hwdwnnigjniut wybh  wuhwuwuwih £ nwpdund: Lw uwnphs £ Lw npnawyp
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wdpwpwwywuntejniu § gnigwpbipb), dJwutwynpwwbu, Twnwpwuh B, punhwunp wndwdp,
Cybjguphwjp opbupubiph uywwdwdp: Lw sh Ywpnn ubplywjwgut] nptit dbndwgunn
hwuqwdwup: Ywwwnyb] Gu pwqiwphy hpwywfuwfunnwiubp, pwup np wdpwunwujwp
funpwlwunyeyniu £ npubiinpty hwy dnnndpnh uwwndwdp' bpip wnhpubpny Gpbp wwppbp
Juyptipnud dtunbiny upwug nnpbipguywu wywwndnyeniup: Lpw gnpdbjwytpwp hwdwpdtp &
pwpnash gnpdbwytipwhu: Wuwhuh Ggpnypubinh oquwgnpdnudp, hugwhuht £ dhowqguht
unwnp, hwwnlwwbu Juwuguynp £ twwnwpwup tdwtu hwugudwupubpnd hwdwéwiu |
dtnwnpwuph Ynndh htwn, np puuuniu op dwdybinny wquunwgpyndp hwdwswih ywwnhd L
wdpwunwujwh ywppwgdh hwdwp:

<wupwhtu nwwwfuwqu hp Ginygend wnwowpyt) b wniniquup tpwuwlyb) huuuniu opyw
hwdwp hwoqupyywd GBywdnunp quudbine sy’ opwlwu 100 odbyguwpwlywu $pwuyh
swihny: Uuduwywu nyjwiubph dwuht pwdunwd upybi &, np nnni Pbphustpp $puwtuwwtiu
wwwhnyywd £: 3000.00 ybjgwpwywu pwuyp, wulwulwsd, nipphwind hwdwpynid k
pwpép woluwwnwywpd: Udpwunwijwip Yuwpnnwgb) Ep hp ywownwwuneniup Junwhb) hp
Ynndhg punpjwd  hwunwpwuphu:  Lw  @nipphwhg  deyulk b Sdbiguphw G
nwwwpuunyjwu dp pwuh opjw pupwgpnd hotitwub] «Pn Mthywd Pwjwu» hjnipwungnid
(ko 61): Wu wdbup yywynd £ pwpblbgnipjwu npnawyh dwlwpnwyh dwupu, huy 100.00
2ybGigupwlywu ppwuyp sh Yupbih swihwqwug d6é gndwp hwdwpb:

“wwnwpwup, opbuph  Uwfunpn  fudpwgpnigywt  hwdwdwiu,  skp Yupnnwuw
Tnnnt Pbphuskph hbwgqw Jwppwgdhtu pwpbuywun quwhwwnwlwu nw: LEpYwjnwu
wqwunwgnydwu Juubgwsd dwdybwmubpp undnpwlwu gnpdtwlbpw Gu npbit Ynuypbin
funspunnunnn  hwuqwdwuph pwgwlwiniejwu nbwpnd, uwlwiu uw wn nbwpp sk:
“tnnnu Pbppuskipp  dbp  Gpypnw  ownwpbpypwgh £ Lw  Yybpwnwnuw  pp  hwypbupp:
Lwpyphund “Ywwwpwup upwu  qgnwgpt Ep, np Beb owpniuwyp  dfunbp <wing
gbnwuwwunipntup, www upw ufwwdwdp Ywpnn £ ppwlwuwgyt] d6y wy ppbwyuu
gnpdny puunieintu, bir hGnwguind tw Yupnn £ Ywugqub] nwunwwywpundwu Junwugh wngbt,
BL upw nwunwwwpndwt Yuubgndp uygpniupnpbu Yupnn £ ybpwgdt: Wu gunund £, np
dhwju wyn Juwugp pwdwpwp Yihup' wdpwunwyjwiht opbupp Ypyht fuwunbing hbwn
wwhbnt hwdwp, wnwhupnd' Yfwnwpwuh bswuwlywsd wnnquupp, npp wbwp £ Jéwnyh,
Ynintygyh wqwuwgpylwu Ywubigdwt dwdybnny:  Lpw  tluwndwdp  Yuowuwyyp
wjpunpwupwihu wnigwup' 3 000.00 oybigwpwlwu $pwulph swihnd' npwybu wudhowlwu
Yhpwndwu vowuwlwih wniniguup, npp hwdwndtip £ 30 op dwdytivmn wquwnwgnpydwu:
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V.  Pwnwpwghwhpwywlwu wwhwugubpp br dwiuubpp

Cybjguphw-<wjwunwu  wunghwghwt hp  thwunmwpwuh dhongny wwhwuond L
10 000.00 2yLygwpwlwu Spwuly’ npwbu ny Ynypwlwu Juwuh thnfuhwwnnignd, b dhblunyu
swipn gnuwp' pphwlwu Jupnypubph pupwgpnud Ypwd Swiuubph hwdwp: SYbguphw-
Lwjwuwnwl wunghwghw, hp hhduwnpdwu thwuwmwpenpetnh Gi  opbuph
(Mwpwwynpniejniuutiph dwuhu optuugpph 49-pn hnnywd) hwdwdwju, hpwynitup nwup
wwhwuebnt ng Untpwywu Juwup thnfuhwwnnignid: Hdwp b wunghwghwjht tdwtu nbuwyp
thnfuhwwinignd  wpwdwnpb|, pwuh np, pun uwhdwudwu, hpwywpwiuwywu wudhup
qgwguntupubtiphg gnipy Gu: L<bwnbiwpwp Fwwnwpwup uwhdwuwtwyynd £ upwuny, np
npwbu  nfjuhwwnnignud - wpwdwnpnud £ 1000.00 pyGguwpwlwu  pwuyp  swihny
funphpnwupwlwu gnidwn:

Snpdp  pwdwlwupu  pwpn £ Gnb, wn  phuy  wwwbwnn hwunwpwup
ubpgpwyyqwoneniup Bnbp £ wpnwpwgywd: <wpgp wnubind dwutwgbnh  Yuunwpwd
woluwwnwupp'  “wwnwpwup  pwnwpwghwlwu  Ynndht  wpwdwnpnd £ 10 000.00

Jtjgwpwywu  $pwulh  swihnd  gnuwp' npwbu  pp hwunwpwupu  Ybwpwd
Jupdwuwpnigjwu hwunnignud: LywwwYwhwpdwp sk, np win gnwWwpp pwdwnpyh wudwdp
Uwpghu Swhhujwuht [Sarkis Shahinian], npp wunghwghwjh ubplywjwgnighsu k:

Snpsdh htinn Ywwywd pninp dwiuubipp Ypbnt £ nnne Pbphustipp»:

23. YhdnwWwuwnnwu pnnnp E ubpyuwjwgpb] win nwwnwdénh nbd' ywhwugbiny
wju pblwub) G hwybpyw] puuswlwu Jdhongubp dbnuwpyt] 1915 pwlwupu b
hwonpnnn wmwphubiphu winbinh niubigwé nGwpbinh ybpwpbipjw
hGwnwgnunieintuubiph pupwgpt nt Wwwndwpwuubph nhppnpn2nwip hwuwnwunbine
tywwwyny: cybguwphw-Lwjwunwu  wunghwghwu  unyuwbu pnnnp  Ep
utinywywgnby, npp, uwlwyu, wytih np htin Ep Ytipgnk:

24. 2007 pYwYywuh hnwhuph 13-pu Ynh  Jwuwmnuwiht nuwnwpwup
ppGwywu gnpsdtipny Ybnwpbly pwdhup htinbiyw| dGiwybpwdwdp dbpdt) E pnnnpp.

«.. 9% Tnnnt Pbppuskipp wwwnowd Ybpwnyd pnnnp £ ubplujwgpt]  uygpuwywu
nwwnwydnh nbd: Npwbu pp hpduwlwu thwunwpy' bw hp pnnnpnid ugby  wnngusnipjwu
hhdpp, huswbu bwbi wwhwugby, np dGnuwplyybu hwybiyw| putswywu dhongubip' <wjlwywu
hwngh ybpwpbipjw hlnwgnunniyejwu ubpywihu pupwgpp Gt wwndwpwuubph nhppnpnanudp
hwuwnwwbint uywwwyny: Npwbu wypunpwup’ tw ubpywjwgpl £ undnpuwlwu pnnnp'
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wwhwugbny, np nwwwyshnp thnihnfudp' wqunbing upwu Lpbwlwu optiuugpph 261 bis
hnnwdh § 4-h Gpypnpn vwhuwnwunigwldp twuwnbujwd nwuwjwwu funpwywunyjwu
dwuny wwwwuuwuwwnyniejniuhg, dwluubpp Ypbing, huswbu twbr quwugwwnwpynthu nu
pwnwpwghwlwu Ynndhu thnfuhwwnnignd Jéwpbiint Ywd ppbwywu gnpdny Jupnyeh htwn
Yuwwywd dwluubpp Ypbnt dwuny gwuugwd ywpwnwynpnie)niupg:

Cytjgwpphw-<wjwuwnmwt  wunghwghwu, npp unyuwbu pnnnp tp ubpujwgpb, hp
pnnnpp htin £ Ytipgnptip be wydd wpnbu fuunpughp £ ubipuwjwgnt:

Ppwyniupp

1. Cwpyh wnubiny, np pannp pbpwé wudp ubpYuywgpb] £ pE wnnsusnipyw
hpdpny pnnnp G pE unynpwlwu pnnnp, Yénwpbl nwwwpwup wbwp £ npnoh, pE huy
hppwlwunipjwdp wbwp £ hhdpbpu nwnwWuwuhpdbu' hwagh wnubing npwug jnipuwhwnndy
punyep bv pwpdpwgynn hwpgbpp (PGpuphb, dmp  nwipwdwpnieiniamd  Ywbpnbughb
ppppnibiwh dénwpbly ppbwlwl nwypwpw npdane pipwgwlwnpagp [Bersier, Le recours d la
Cour de cassation pénale du Tribunal cantonal en procédure vaudoise], )T 1996 lll-nwi k9 66 bt
owpniuwynipiniup, hwnuwbu' Lty 106 &L owpniuwynyeniup, e updwd  hnnudubipp,
Ptu-Uwuwnp| it Uppwwb), dnmp ubgppnbuwght inppppnibwgh dénwpbly ppbuwlywi nuigppwpwi
npdtnt tnwbwlubph Ybpinidnieniti [Besse-Matile and Abravanel, Apercu de jurisprudence sur
les voies de recours a la Cour de cassation pénale du Tribunal cantonal vaudois], )T 1989 Ill-n1d,

k9 98 b pwpniuwynipniup, hwnywwbu' ko 99 b updwd hnnidubip):

Unngusnejw Jtpwpbipjwy hp Ynndhg ubiphwjwgyws hhdpbiph oginhu pnnnp ptipwd
wudp wunnud k, np nbinp £ niubigh] £pwywu nwwnwywpniejwu optuugpph 411-pn hnnywsh
«q», «b», «p» biL «@» Yhwnbph fuwfunnwd: Un npnypubipp yepwptipnud GU wnngusnigjwit wiju
hhdpbiphu, npnug wnwjnyjwu nbwpnud hhduwynpynud £ npnpdwtu pGlwunwdp dhwju wyu
ntwpnid, Gpp hwjuntwpbpjwd nwuwlwpwlwu hpwynuph fuwfunnt wgnt] £ Yud
Ywpnn tp wgnb]p nwwwybnh  Jpw  (Pbpupb, Upywd  wofuwwnnigniund, Lty 78):
Cun punniujwd  Ywpgh' Uwjupwu  wnnsusnipjwt hwdwwwwnwufuwu — hhdpbpu
nwnuuwuhpbip, Uwju  wbwp £ nwnWuwuppdbu pnnnph unynpwywt  hhdpbpp
(Pnyby, Hnuthnth, Unpbinu, Mhagbl, dnp ppbwlwt  nugpnwywpnygynii. Oplitiughppp
dbyuwpwunyaynibibpny [Bovay, Dupuis, Moreillon, Piguet, Procédure pénale vaudoise, Code
annoté], Lnquu, 2004 pwlwu, 411-pn hnndwsdh ybpwpbipjw| upnud phy 1.4.):
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Pnnnp pbpwd wudh Ynndhg wnwe pwowd wnnsusniejwt hhdpbpp hhduwywunwd
Ybpwpbpnd U hwunwwu hwuqudwupubphu, npnup wbwp £ dhwju hwodh wnub) wju
nbwpnd, bpp npwup Ywpnn Gu wagnb gnpdh Gph Jpw' hpwjwpwuwlwu  wnniny:
Unuypbin wyu gnpénd twwwpwup bwfu wbwp £ nwnwuwupph pnnnph  unynpwlwu
hhdpbpp, wjupupt’ Lpbwlwu opbuugpph 261 bis hnnjwsdh pnjwunwlynyeiniut  nu
gnpdnnniejwu 2powuwlp G npnoh, R wprynp Ynuypbn wju hwdwwnbipunnd wybh gudp
wnjwuh nwwnwpwup Yupnn Ep pwgwnniejwt Yupgny nuwnnnniejniuutip wub] ywwndwlwu
thwuwnbph  Jbpwpbpw| (nb'u b G Pbpwnuw, Mwuwwlwt  puppwlwbngput  nbd
wwypwpp. wpywluwng opt’tp [Chaix and Bertossa, La répression de la discrimination raciale:

Loi d’exception?] S) 2002-nud, £9 177, hwnlwuwbiu' by 184):

[ Unynpwlwu JGpwpuuhs pnnnp

2. w) Pnnnp pbpwd wudt wnwpynwd £ wnwoht wunjwuh nwwwpwuh Ynndhg
Lpbwlwu opbuugpph 261 bis hnnwédh Yhpwndwu ntd: Unwohu hbpphu uw upnd k, np
261 bis hnnywodp Yhpwnbing wnwe nwwmwpwuubph gnpdu [ wwwndwpwuh nbp Yuwwnpbp
b, npwbu winwhupu, wwpgbp' wpyynp <wyng ginwuwwunigniu wnbnh £ niubgh|, R ny:
Lpw Ywpdhpny, Udwu gbnwuwwuniejwu thwuwnp sh hwuwmwungbi; Lw  hbnGlwpwn
hwdwpnu £, np Ftwwnwpwup upuw] £ dluwpwib) «gbnuwuwwunieinu» hwubwgniegyniup i
wju wnusnuyjwdp' 261 bis hnndwsdh Yhpwnnigjwu opowuwyp:

p) <wdwdwju Lpbwlwu optuugnph 261 bis hnnwdh' gwuljwgwd wud, npp nwuwyh,
ErupYy dwqdwu Ywd Ypnup hhdpbpny hpwwwpwlwjunpbu uubdwgunud £ npbitt wudh Yud
wudwug fudph Jud funpwlwu yepwpbpdniup £ npubinpnd upwiug uundwdp wjuwbu, np
ninuwhwpynd £ dwpnnt wpdwuwwwwynigyniup' |huh nw funuptipny, gpwynp Ynyetipny,
wwwybipubpny, dtunbpny, wapbuhwih npubitnpnwdubpny, G wy| dGkpny, Ywd gwulwgwsd
wud, npp unyu hhdpbpny dfunnud ' ginwuwwunyentt juwd dwpnynipjuu nbd ninnywé wy|
hwugwagnpdnipniutin, Ynwhw dtitny ujwqbtigunud £ npwug bpwuwynigyniup Ywd thnpénud |
wpnwpwgub] npwup, Juwwwpnu £ hwugwup:

Lpbwywu optiuugpph 261 bis hnnjwoép ubpwbnwlwu hpwyniupnid wdpwgpnid k
Ccybjgwphwih wwpwwynpnigyniuubpp' unwuduwd «MFwuwjwlwu funpwywunygjwu pnnp
atittph ybpwgdwu dwuhtu» 1965 pwlwuh nbynbdptph 21-h dhowqgquihtu Ynuybughwih
(MHhudY) unnpwgpdwdp, npu nidh dbe £ dnbp 1994 pqwlwuph nbyunbdpbph 29-hu
(RS [Recueil systématiqgue - “wpuwjhu opbupubph dnnnwdni] 0.104. Swypbk, MGk,
Swnindwu, Lpbwlwt opbiughppp' Jahbwpwunyenibibpny [Favre, Pellet, Stoudmann, Code
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pénal annoté], 2-pn hpwwnwpwynipyniu, Lnquiu, 2004 pwlwu, Lpbwlwu opbuugnph 261 bis
hnnqwéh JGpwpbpjw uonwd phy 1.1.): Wu thwuwp, np pbGwlwu opbuugpph 261 bis
hnnjwdp hpdujwsd £ Ynuybughwih ypw, wpuwgnind £ dhowqquiht hwdwdwjuwagpbph
npnypubpp ubpwbunwlwu ppwyniup ubipdndtint ubpywihu dhnnwdubpp: WunwdBuwjupy,
hwlwnwuhunwlwu opGuunpnigintuu hp hbppht wnwuduwunwd £ pwuny, np wqgqujhu
funphpnwpwup  npnpbp £, np gbnwuwwunygiuu  Ywd  dwpnyngjuu nbd nipnué - wy
hwugwgnpdnyejniuutiph nbwpnu opbupp swbinp £ uwhdwuwhpwyyp MudY-nd vwhdwugwsd
ujwqugnyu swihwuhoubpny (Ck br Papynuw, updwd wofuwnnyeiniunw, hwnlwwtu' kg 179):

q)  «Sbnwuwwunignu»  hwuluwgnieniut wydd  uwhdwuynd £ Lpbwlwu
optuugpph 264-pn hnnywony: Lpbwlwu optuugpph 261 bis hnnqwdh Yhpwndwu hwdwp
wwwnwufuwtwwne  nuwunwpwutbpp wbwp £ wnwounpnybt  «Sbinwuwwunipjwu
hwugwgnpoényentup Ywufuwnpgbtnt Gr wwuwndbiint dwupu» 1948 pywlwup nblywnbdpbph 9-p
ynuytughwihg plunn wpu uwhdwudwdp: Ujunwwdbuwjupy, upwug gnpdp ny pb futunpn
wnwpyw gnwuwwunyenup, wy npw bGnGnyentup dfunnn dwpnwug wwwndbu t (CE Gt
Ptpypnuw, UpJwd wotuwwnnieiniunwd, hwnwwbu' £y 183):

«SEnwuwwunyeiniu»  hwulugnipjwu opowuwlyubph htn Yuwdwsd' npny gpnnubp
upnid  Gu, np  “rwouwihu  funphpnh  hnpwghpp  YGpwpbpnd o dhwyu o Bpypnpn
hwdwotuwphwjht wwwnbpwqgdh dwdwuwy hpGwubph nbd hpwagnpdywd gbnwuwwunyejwun
(FF 1992 1l 308. ¢t i Ptpypnuw, uzqws woluwwnnuyeniund, hwwnlwwbu' Ly 183):
Ujnnthwuntiné, funphpnwpwup Lptwlwu optiuugpph 261 bis hnnywoénd wluhwjnnptiu
ubipdnidtip £ nbithghnupquh wybih pungpyniu hwibgwywpg, npp sh uwhdwuwdhwyynid
Uwghnuwj-unghwhuinwywu ntidhdh ynndhg dwpnyntejwu ntud ninywod
hwugwagnpoényeniuubiph dfundwdp: Uju punjwjudwsd spowtuwlyp dhwupwuwy hwuwnmwngb £
Uqquwyhu funphpnh Ynndhg, npp Gplpnpn. pupbingdwdp ninnt £ Spwtubipbuny awpwnpgws
wnbpunp' «ginuuwwunyeiniup» pwnp thnfuwphubing «gbinwuwwuntpniu» pwnny (Fnywq,
Muwuwywlwt pppuwlwbnywt ppbwlwbwgnidp [Guyaz, L’incrimination de la discrimination
raciale], phq, 1996 pYwlwu, by 300): runphpnwpwup hhduwynpby £ wyu gindinfunieyniup’
thwuwnwplybiinyg, np opbuunpnipiniup whwp £ Yhpwndh ginuuwwunygjwt pninp nbiwptinh
uywwndwdp, npnup Ywpnn Bu ndpwjunwpwnp nbnh niubuw] npwbu ophuwly YYwjwynsbing
hwjtiph swpnp (BO/CN 1993, ko 1076):

Muwwdwlwu Jbpnwdnyeniup,  hbnbwpwp, gnyg £ wwihu, np flunphpnupwup
dinwnpnentu sh nwubighp 2pGwlwu  optuugpph 261 bis  hnnwdh  Yhpwnnieiniup
uwhdwuwthwyt] hpbwubph  gbnwuwwunyEwut  wnusynn  hwpgbpny: Cunniubiny
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2wpwnpwuph thnthnfunieiniip’ wjiu pngdby £, np optupp wbwp £ Yhpwndh pnpnp
gbnwuwwunyeyniuutiph G Jwutwynpwwbu' hwibiph ginwuwwunipjwu wnusniejwdp:

Cwjng gbnwuwwuniejwu nbiwpnid, htnbiwpwn, wwpwwnhp sk, np nwwmwpwuubpp
hpdudbu wwwndwpwuubph wofuwwngniuubph ypw' npw Gnbinyegniup dwuwskine hwdwp,
pwuh np wpu dwutwynp nbwpp hwwinly Ywpgwynpynd E opbuunpniegjuwdp G wju
punniunnubph  dunwnpnieniuubpngd - unyu  hpdpny, hus  Gpypnpn  hwdwotuwphwihu
wwwnbpwgdh dwdwuwy hpbwubph nbd hpwgnpdywd ghnwuwwunie)niup: Nwwnp wbwp L
punniubi|, np <wjng gbinwuwwuntgintup hwunwwunywsd thwuwn k:

n) Uju nbwpnud, unnpht wunjwuh nwunwpwut ninnuyhnpbu bk £, np wju npwbu
wwwndwpwl gnpdbnt dnwnpnugniu sh niubghy, oL npng swithny 2ty b wyn ninnnipjwdp’
thnpdbiny quwhwwnb] oytjgwpwywu b wpnwuwhdwujwu huunhnnunubph  punhwunip
nhppnpnondutipt wju pdwih Ybpwpbpw;: Ldwu pwu wubint wuhpwdbownneniu syuwp,
pwuh np wjunbin vywuwynyentt niuh Jdhwju funphpnwpwup Ywdpp, npp bwfutwlwu
putwpynwdutiph dwdwuwly wyuhwjnnpbu ok t, np Lpbwlwu optitugnph 261 bis hnnywdh
dtwybpwynwip nmwpwdéynw £ <wyng ghnwuwwunygjwu Jpw: Wn puy wywwnbwnny pnnnp
pGpwd wudp ufuwynwd &, Gpp, Ywouwihu funphpnh hnpwgphu (FF 1992 111 308) hnnud
Ywuwwpbny, wunnw k, et hwunwwndwsd st wju hwuwp, np Lpbwlwu opbuugpph 261 bis
hnnJwsdh  stwwybpwynup  wwpwdynd £ <wyng  gbinwuwwunigywu  Yypw:  TFwotwihu
nuwwpwuh twjuwnbwwiht hpwyntupp unyuwbu yénnpng sk, pwuh np pninp gnpdtipp,
npnugnwd  pwpdpwgyty £ unyu  pbdwu, Jbpwpbptp Gu Spypnpn hwdwofuwphw)hu
wwuwnbipwquh hpbwubphu tic upwug hbn juwywsd ntithghnuhqupu:

Npwbu Ybpouwlwu YGpnidnye)niu, pwuh np lunphpnwpwut hupu b punniund, np
Cwjng gbinwuwwunteniup hwuwmwunywsd hwuwnn t, wju nbwph hbin Juwyywsd slw ny dp
pwgwnhl hwuqwdwup, npp pulswlwu hwybyw] dhongubp L wywwdwlhwu dnnbgnud
Ywwhwugbip' quwhwwbint hwdwp' ginwuwwunienu wbinh niubigh £, pE' ny:

«Snwuwwunyeniu» hwulwgnijwu hdwuwh tie opowuwyutipp ypw hhdudwsd pnnnph
hpdpp wtwp § depdyp* wuhphdu (hubiint wwwndwnny:

3. w) Lpbwlwu optuugpph 261 bis hnnwdny ppwywiwgywd YJwnppwaghdp
hwugwup hwdwnytint hwdwp wbwp £ Yuwnwpwsd |huh nhnnwynpnigjudp G wnbnygjuu
Ywd nwuwjwlywu funpulwunejwu supdwnhreutinhg Gjubiny. pwywpwp £ bwbt wunnuyh
nhunwynpnigjwdp Yuwunwpjwsd hubp (ATF 124 IV 125, YGun 2b, 123 IV 210, Yt 4c):
Cuwn Ynppnh’ funpwlwunpjwt wwhwuoht wbwp £ wpdh hunwy deluwpwunieniu.
wpwppp  wbwp £ hpduwlwund  wpunwgnh hwugwgnpdnientuy Ywwnwpnn  wudh
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hngbyhtwyp, npu wwnnw Ywd wphwdwphnd £ wy nwuwih, Eupy Ywd Ypnuwywu tudph
wwuwnlwunn wunwdubphu: 261 bis hnnwédp swbwnp £ Yhpwnydh opljnpy wlywnbdhwlwu
hGwnwagnuniginiuutph wd |nippg pwnwpwlwu putwpyndubph nbwpnud, npnup gbpd Gu
pouwdwuphg Ywd nwuwjwlwu twfuwwwowndniupubphg (Ynppn, hpwywpiwpigpnidubnp
cybygwppuyh  ppwyniipnid [Corboz, Les infractions de droit suisse], Il hwuwnp, Pbnu,
2002 pywlywu, PLptwywu  opbuugpph 261 bis  hnnwdéh  JGpwpbpw;  37-pn
SwunpwagpnyE|nLu):

n) Uju nbwpnd pnnnp ptipwé wudp thnpénwd £ pugwwnpbp hp nhppnpnonwdutipp
wwwndwpwuubpph dhotit pwuwybtéh nbuwulyniuhg, nph hwdwp wuhpwdtion t, np hwpagyp
wpwwhwjinygbiint wqwwnnyeniup: Lw twbL gwpniuwynd £ wunb, np Wwpquwbu dtunt k,
np fuunpn wnwplw hpwnwpéniyeniuubpp gbnuuwwunyeiniu Bu tnt' Gppbids sypbéwpyting
hwibph owpntph bGL wnbnwhwunyenuubph  Gnbnyejniup, npnup bw  hpduwynpnud |
wwwnbipwquh optiupubipny:

Wu  thwunwpyp  JGpwpbpnd £ hwugwuph  unpynpy  Ynndptu,  uwlwju
wndbgpyynd £ wjy  hwuwnny, np tw  «gbnwuwwunieniu» - Ggpnyep  qniquiyghp L
«dhowqgwjht uwh» hbw, husp unnpht wwnjwuh nwuwpwup npwybp £ npwbu fuhuwn
Juwuqwynp: Wu wnnwind hwpy £ ugb, np upwd hwjunwpwpnyeniuubpu wpytp Gu
hwupwjhu hwunhwnuwubph dwdwuwl' fuhun wqqujuwlwu Gpwugubpny, npnup phs Yuw
nubu nwupunwlwt twluwwwowpdniuputiphg qtipd e Wwwndwlwu pwuwybbbph hbiw:
Ldwu nbwpbpnd denwnpwip, npu hpbu punipwagpnd £ npwbu gpnn Gt ywwndwpw,
wwpqwuwbu wuwnbub] £ hwywnwy Ynndp thwunwplyubpu nt hwjwnwpwnpb, np <wing
gnwuwuwunteinup tippbitk wbnh sh niubkgb: Pnnnp pbpwdé wudp, ny pwowwnbnuy kn, np
wju inbuwybwp jwiunpbu punniwywsd bp, twywnwy niubp nY punwpwywu G ng Bh, huswbu
hupu tp wunnud, wwwdwywu nhwnwpyndubp wubng B ywnwhwlwu skp, np wyu
hwjnmwpwpnigyniuubpu wpdt) Gu 1923 pdwlwup Lnquup wwjdwuwgph uinnpugpdwu
wmwpbnwpdp UGNt hwdwp  Juqdwybpyywd  hwunhwnubph  dwdwuwly: Wn  huly
wwwbwnny wju Fwwnwpwup wbnp £ hwdwdwjuh unnppht wnjwtup nwwnwpwuh wju
Ggpwywgnpjwu  htw, np  dbnunpuwih  2wpdwnppubpp btnbp Gu  nwuhunwlywu G
wqqwjuwlwu:

Npwbu Jbpouwlwu Jbpndnipgniu’ wnwpynipniuubpu ninnjwd thu ny Jhwju upw
Ynnuhg «gbinwuwwuniypntu» Ggpnypu ogquwagnndtp Jdbpdbint nbd, w) twbr win Jdhwnpu
wpwnwhwjwnbnt &tth Gu wnugynn wnbpuwntiph, npnug hnnd £ Juuwwpdb. wju wdbup
upwuwynwd L, np nne @bphustpt ninnwypnpbu G nhwnwydnpnygjwdp dfunbp |
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hwunwwwd hwdwpynn Wwwndwlwu hwuw, wu £ <wng gbnwuwwunipniup, b nw
wpby £ Jdph pwup wnppubpny' gnyg swwiny hp wnbuwlbunp dhinfubine npbil; hwyywdniegniu:

Uju hpdpp wbiwp £ depdyp' wuhpdu (hubint ywwndwnny:

4. w) Pnnnp pbipwdé wudp fuunpnud £ hpbu wquunt) ng Unipwlwt Juwuh nhdwg
thnfuhwwnnignid Jéwnbint pninp ywpunwynpnypnituubphg:

p) Muwpwwynpnigyniuubph  optiuugpph  49-pn hnndwdh § 1-h  hwdwdwju'
jnipwipwiugnip wud, nppht wudh hbn Yuwywd hpwyniupubip wwophuwpwp fuwfunydb) bu,
Ywpnn £ Shuwtuwlywu thnfjuhwnngnud wwhwugb ny Unypwlywu Juwuh nhdwg, Ll nw
hpduwynpynud k juwundwtu dwupnyejwdp, i Geb uwfunnud junwpwd wudp hwnnigdwu
npbk wypunpwupwiht nmwppbpwy sh wpwdwnpti: Unyu hnndwsh hwdwdwju' fjuwfunnuip
wbwnp £ gbpwquugh wju, hus unynpwpwp wyulwynd E, np wudp Ywpnn £ Ypb
wwwnbwnwd nwnwwwuph wnbinnnigjwu Ywd punbuuhynipjwu wnbuwuyniupg (Pnwbp,
bhghwlhwt wudshtip G wudh htyp Guwdws ppwynitipbibph wwpypwwinyesnitp [Blicher,
Personnes physiques et protection de la personnalité], 4-pn hpwwnwpwyniyeniu, Pwqab), dub,
Untutubiu, 1999 pqwywu, phy 603, Lo 141. Stpupbip [Tercier], upywd wofuwwnnipiniuntd,
phy 2047 bGv pwpniuwyneyniup, te 270 b pwpniiwynieyniup.  Heokiun G Stpupbip
[Deschenaux and Tercier], upywé woluwwnipniunid, phy 24 b owpniwwynieniup, Ly 93):
Pnfuhwnnigdwt swihp hhduwlwunw Ywiujwsd b juwfundwu dwupnejniuhg Ywd, wybih
ynuypbwn, juwpunmdwu  wpryniupnd Wwwbwnws  phghyulwu  Ywd  hngbpwuwlwu
mwnwwwuph dwupniejwu  wuwnhtwuhg G wiu  hwjwuwywuniyejniuhg, np  npnawyh
pwuwyniejwdp gnwdwp Jéwpbip qquihnpbu jujwgbguh ywwndwndwd ny Unipwywu Juwup
(ATF 125 111 269, Ybwn 2a. ATF 118 11 410, Ybw 2a):

®nfuhwnnigdwu wunphbwup npnoynd £ nuunwpwuubph hwibgnnniejwdp: Glubiny
htug Jhwju npw Engyniupg’ ny Ynipwlwu Juwuhtu wwpq npwdwlwu wpdbp Ybpwagpbju
wpnbu  huy dGd nddwpnieiniu £ ubpyuywgund, Gt npw  nhdwg  wpwdwnpynn
thnfuhwwnnignidp sh Ywpnn npnayt dwptdwnhlwlwu swthnpnohsubippu hnnud uwnwpbing
wjuwybu, np quwhwwnywd swihp swuguph npnwyh  uwhdwuubphg.  wnnthwuntbng,
hwwunlwgywd thnfuhwwnnigndp wbwp £ wpnwpwgh (hup: <wdwywwnwufuwt punwpwuu
wjn huy ywwbwnny wbwnp £ wwwhndh, np thnfuhwnnigdwu wyn swhu wpunwgnih Ypwsd
uwup dwupnyeyniup, GL np wnpwdwnpqwdé gnwdwpp wnindnnhu hbquwlwu spyw (ATF 125 11
269" uwfuyhunid hhowwnwyyws. ATF [118] Il 410" uwfuyhunwd hhawwnwlydws):

Ny Ynipwlwu Juwuh nhdwg hwwnlwgynn hnfuhwnnigdwu wunphbwup npnpynud |
nwotwihtu optupny, b wju “wwnwpwut wquw £ opuubine wju hwpgp  (Ephwlwu
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nwwwywpniejwu optiuugpph 415-pn hnnjwsh §§ 1 tie 3 G 447-pn. hnngwsdh § 1): Lwup np
hwpgh puunywu bGpp JU6d dwuwdp Ywhudwsd b hwuqwdwupubph quwhwwnnudhg,
ybpwpuuhs nwwwpwup wbwp £ uwhdwuwthwy dhowdwnnyeniu gnigwpbiph hwunlwwbu,
Gpp unnpht wnjwuh nuwnwpwup swpwowhb) £ hp hwjbgnnnyeyniup’ hp npnodwu hhdpnid
nubind  wjuwhuh uywuwwnndubp, npnup Yppwnbih npnyeh hbn Juw sniubU' hwayp
swnubiny  hwdwwwwwufuwu  wbnGynigniuubpp Ywd  vwhdwubind  hinfuhwwnnigdwu
wjuwyhuph wuwnphbwu, npu wpnwpwgh sk, pwuh np wyuhwynnpbt swihwqwug guép £ Yud
swihwquwug pwpdp (ATF 126 11l 269" Jbpbind hppwwwydws. ATF 118 1I [410]' Jbpbind
hpawwnwyywd): Ujuniwdbuwjupy, pwup np uw thnfuhwwnnigdwt wpnwpwgh (hubine hwpg k
(wyp ns hwybignnnupjwu ppwlwuwgdwt' win hwulwgnipjwu pniu hdwuwnny, nph nbwpnwl
ypwuwypdwu hpwywgnpnieniup uwhdwuwihwyybp dhwju hwibgnnnigjwu swpwowhdwu
Ywd wju gbpwquugbnt hwpgh yGpwuwydwdp), YGpwptuhs nunwpwut wqun b npnabint'
wprynp - wpwdwnpywd  gnwwpny  pwdwpwp  swhn  hwodh b ownudnd  fuwfundwu
swupniejniup, Ywd wprynp wjit wuhwdwswih £ wndnnp Ypwd ng Unipwywu Juwuh
[nontRjwup (ATF 125 111 269" Jbiptind hhowwnwldwd. ATF 123 11l 10, Ybwn 4c/aa. ATF 118 I
[410]' ybpbind hppwwnwyyws):

q) Uju nbwpnd pnnnp  pbpwdé  wudép dbnuynp £ Swuwsybp nwuwjwlywu
funpwywunywu dby, npph hwdwp uw, hbwnbwpwp, Gupwpyynw £ pwnwpwghwlwu
wwwnwufuwuwwinynypjw:

Unnpphtu wunjwup nwuwnwpwup gt £, np pwpn Ep wunghwghwihtu ny uniewywu
quwuh hwdwp dnwn 10 000 oybGjgupwlwu ppwuyp swihnyd thnfuhwinnignid wnpwdwnpbip,
pwuh np, pun  bnpjwu, ppwjwpwiwlwu  wudhup gnipy  Gu  qqugdniupubiphg:
Wu, wjunuwdbuwjuhy, ujwqgbgpt| t qwugquwwpynth wwhwugnd upgwd swihu nu npwbiu
thnfuhwwnnignud  npwdwnpt; 1000 2dGigwpwlwu  dpwuyp swihny  funphpnwuowlwu
gnudwp: Uu quwhwwnnwip Yuwdwjwlw sk, G npudwnpwd gnidwpp wywuinpwé swthny ke

Wu hhdpp G wdpnne undnpwlwu pnnnpp wbwp £ dbepddbt’ wuhpdu  hubne

wwwnbwnny:

5. w) Pnnnp ptipwé wudp fuunpn b hptu wquunt| ppbwlwu gnpdny wnpnyeh
pupwgpnud wnweowgnn dwluutipp yéwpbnt pninp wywpuwynpnipniuubphg:

p) Quuquwnwnpyntu, puwn opkuph, pwnwpwghwywu ynnd N
(Eptwywu nwunwywpnyejwu optuugpph 94-pn hnnyws): Swiuubph hnfuhwwnignudp, npp
pwnuwpwghwlwu Ynndp Ywpnn £ wwhwueb) pun Lpbwlwu nwwnwywnpnigjuu optitugnph
97-pn hnnywdh, wpwdwnpynw £ [Opbuugpph] 163-pn hnndwséh § 2-nd uwhdwudwd
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ulgqpniuph  hwdwdéwju, npny uvwhdwuynwd £, np Swpuptiph hbn uwwywd Ywunuubpp
Yphpwnbifh Gu pun wuwnghwgh:

Owfuubph  thnfjuhwwnngnd  unmwuwint  hpwynitupt wdpwgpjwd L Jwuwnnup
nwunwywpwlywu opbuunpnypjwdp: Lwfuwnbwuwjhu hpwyntuph hwdwaw)u'
pwnwpwghwlwu Ynndbpu uygpniupnpbu wwwnwufuwuwwnne Gu dwiuubph hwdwp dhwiu wju
nGwpnid, Gpp denwnpwip nwwwwwnwnyb §, wd et upwu Yupgunpdtl £ hinfuhwwnnigh)
quwuubpp (T 1961 1l 9): Uwnnphtu wwjwuh nwwnwpwiu niup pwnuwpwghwwu Ynndhu
Jbwpdwu Gupwyw Swluubpp swihp uwhdwubine hwikgnnnipniu, huy Yénwpbl nwunwpwuu
wjn  npnadwup  dhowdwnnud £ dhwju opbuph  wyuhwjn  ufuw| Yppwnnypwu  Ywd
hwjbgnnnipjwu  swpwowhdwu nbwpnd, Jwulwynpwwbu'  Sdwluubph  wpwdwnpdwsd
thnfuhwwnnigdwt wunmhGwuh dwuny (JT 1965 Il 81):

g) Wu dwutwynp nbwpnid gnpdny unyebiph nwunwitwuppnieginiup gnyg £ wwihu, np
ppGwlwu gnpén Jwpnyph pupwgpnd wnwowgnn Swlupbph nhdwg thnfuhwunnigdwu
unpwdwnpdwu hwdwp wuhpwdbom pninp wwjdwuubpp pwywpwnyb Gu: Unnphu wunjwup
nwwwpwup Uqwuwb] £, np nbwpp pwywlwuptu pwpn Ep' wpnwpwgubine  hwdwp
thwunwpwuh ubpyuynyeniup, G SytGjgwppw-<wjwunmwt  wunghwghwihu wpwdwnpb] b
10 000 2yLygwpwlwu dpwuly’ ppbwlwu gnpdny Jupnyph pupwgpnd wnweowgnn dwiuubiph
nhdwg: Pwunwpwup Ynndhg Yuunwpjwd wouwwmwuph dwywh wnnwinyg nwunwpwuu hp
hwjignnnie)ntup sh swpwowhb:

Wu hpdpp bt ppwynituph unpdbpp fuwfundwu hhdpnyg wdpnng pnnnpp wtiwp £ depdyp’
wuhhdu [hubint ywwéwnny:

Il. Unnsusniiwu hhdpnd pnnnp

1. Munbiny, np wntinh £ niubigh] Lpwywu nuwnwdwpniejwu opbuugpph 411-pn
hnnqwdh «q», «b», «p» L «p» Ybnbph juwpunnd, pnnnp pbpwd wudp wunnw £, np
nwwwydhnu nwh ny pwdwpwp hwunwlwu hhdpbip, pwuh np nwwwpwup hwaygh sh wnb;
ubpyujwgwsd thwunmwenpebpt nt npny  Wwwndwpwuutph  Jywjnyeniutubpp: Lw  twbi
ownpniuwynwd £ wunb|, np Ywulywdubtip Ywu gnpdh thwuwnbiph ybpwpbipjwy, Ywd np npdb b
Juwiwjwlwu quwhwwwlwu wju wwwgnygubiphtu, npnup Ywwywsd Ehu hwitph swpnbiph
bpwpbipjwi npn2 ywwndwghwnwwu wofuwwnniginiuubiphg Yuwwnwpdwsd degpbpnidubpph hbun:
h Jbpon, tw wnnsusnijwu hhdpny hp pnnnpp hhduwynpnid £ wju thwuwnny, np nwwnwpwup
dbipdb) £ puuswlwu hwybyw) dhongubp hpwywuwgubne wnusnyegjwdp dhowuljw| nhdnwip'
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ninnywd npn2 thwuwnwpenebp G wmbnbynyeniuutp 6bnp pbpbintu, npnup wuhpwdbion thu
1915 pwlwupu hwjwlwu ppwyphbwyp ywpgbine hwdwp, huswbu bwbie npnobint' wprnynp
«gbinwuwwunipniu» Ggpnyep Ywpnn Ep gnpdwdyby, pE' ns:

Wju hhdpbtpp wbwp £ dbpdytu, pwuh np npwup 2n2wthnd Gu thwunbphtu wnusynn
dhwju  wjuwhuh hwpgbp, npnug  [NGnwWt wdbuwit hwjwuwlwunyejwdp  skp - wqnh
nwwwybnh Ypw (Ptpupbp, upqwd wotuwwmniginiund, by 78): Uuhpwdbownieiniu sfw, np
nwwwpwup <wjng gbnwuwwunipjwu hwpgny wwwdwpwuph nbp Jwwwph, pwuh np
funphpnwpwuwlwu puuwpynwubipp gnyg Gu wwihu, np npw Gnbneniup hwunwnywsd k
hwdwpynd (nb'u ybpbnd' 2(q) Yawp):

Unnsusnipjwu hhdpny pnnnpp wbwp £ depdyh’ wuhpdu |hubne ywwndwnny:

2. Npwbiu yepouwlwu Yytpndnyeyniu’ pnnnpu wuhhdu | & winngusnipjwu hhdpbph
dwuny, G npwbu undnpwlwu pnnnp: Wn huy wywwndwnny wju wbwnp £ wdpnnonipjudp
dtpdyh:

Swpdh wnbbny ponnph putnipjwt bipp’ prnnp pbipwd wudp whnp £ Ydwph
nwwnwlywu dwiuubinp Gplpnpn wnjwunud»:

25. HhdnwWwwnnu wju nwnwybhnp pnnnpwnyt £ Sytiguphwih nwotwjhu
nwuwpwy' fuunpbing nwwnwybhnp pbywut]’ wquwbing upwu pphwywu gnpdny
wnwownpywod pnnn dnwnpwupubiphg G pwnwpwghwlwu
wwwwufuwuwwynipntuhg: Cuwn  Enygjwu, uw wunnd Ep, np SyGyguphwih
ppGwywu opbuugpph 261 bis hnnwdh § 4-h Yppwnniygjwu Gr hp hhduwpwnp
hpwyniuptubiph  Gupwnnw| fuwjunmdwt nwnWuwuppnejwt  Uwywwwyubpny
Ywuwmnuwjhu nwwwpwuubpp pwdwpwp nwnduwuhpnggniu s6U hpwlwuwgpb’
wwngbnt hwdwp' wpnynp hwunwlwu hwugwdwupubpp tnb) Bu wjuwhupu, np
hhduwynpbu 1915 pywlwuhu Gi hwonpnnn wwphubiphtu wtinh niubgwd nbwptpp
npwbiu ginwuwwunieinu npwybn:

26. 2007 pYwlywuh nbYnbdptph 12-h  nwwwybnn (6B_398/2007)
Cybjgwphwih nwouwjhu nwwnwpwup depdt § pnnnpp' hbnbyw) deiwybpydwdp.

«3.1. Lpbwlwu opbuugpph 261 bis hnnjwsdh § 4-p wwwhd b vwhuwwnbund
gwulwgwd wush ujwudwdp, npp nwuwih, LERupYy Swqgdwtu Ywd Ypnuh hpdpbipny
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hpwwwpwwjunptt tubdwgund £ npbily wudp Ywd wudwug fudph Jwd funpwlwu
ybpwpbpdniup £ npubinpnd upwtug tfuwndwdp wjuwbu, np nnuwhwpynd £ dwpnnt
wndwlwwwwnyniyniup' (hup nw funupbipny, gpwynp unebpny, wwwlytpubpny, dhuwntipny,
wagpbuhwyih nputinpnudubpny, e wy dbibpny, Ywd gwulwgwsd wudh, npp unyu hhdptpny
dfunnd £ gbinwuwwunieniu Ywd dwpnynigjwu nbd ninnywd w) hwugwgnpdnyeniuubin,
Ynwhuw &biny ujwgbigund £ npwug tawuwynyeniup Ywd thnpdnwd £ wpnwpwgub| npwup:
Lwhitwlywu pwnwihu G ppwlywuwywu dbpndnieniup gnyg £ wwihu, np opbuph
abhiwybpynuip  («gbinwuwwunientu» [‘a genocide’ [‘un génocide’]] pwnh wunpny hnnny
Yppwnnyeniup) hnnid sh Juwwpnud ywwndwlwu npbit Ynuypbicn hpwnwpéniygjuu: Nwwnp
opbupp sh pwgwnnd twghunmwlwu nbdhdph Ynndhg hpwgnpdywd gbinwuwwunieiniuhg
pwgh wj ginwuwwunipniuubph dunnudp wwwndbp. wju twbt <wjng gbnwuwwuntjwu
dlunnwdu  wyuhwjnnptu  sh nwuwlwpgnd  npwbu  nwuwjwlwu  funpwywunigjwu
npubitnpdwt’ ppnpbu Wwwndbh wpwpp:

3.2. Lptwlwu opbuugpph 261 bis hnnjwsdh § 4-p ubpdndyby £ opbupnd wju
dwdwuwy, Gpp Cybjgwphwu dhwgb] £ «fwuwjwlwu funpwywunyejwu pninp &ktkpp
ybpwgdwu dwupu» 1965 pJwlywuph nbywnbdptpph  21-h dhowgquihu  Ynuygbughwihu
(RS [Recueil systématique - “wouwjhu opbiupubiph dnnnywént] 0.104): Ywouwhu funphpnh
Ynndhg  ubpyuwjwgywd  oppuwgdnud  uygpuwwbu  wnwowpyywd  2wpwnpwupp
gbnwuwwunyejwu dfundwup hwwny skp wunpunwnund  (nb'u FF 1992 11l 326):
Ntithghnuhgdp hwugwupp Ywd <ninpnuwnh dfunnudp bwfuwwmbuynd Ep ubipwnt] npwbu
Lpbwlwu optuugpph 261 bis hnnwdh uwluwgdh snppnpn wwppbpnyejwdp bwiuwwnbuynn'
dwhwgwdé wudh hpowwnwlu wuwpgbint hwugwuph pwnlwgnighs wwpp  (rwotwhu
funphpnh' «NFrwuwjwlwu funpwlywuniyejwu pninp deteph epwgdwu dwuhtu» 1965 pywlwup
dhowqgwihtu  Ynuytughwipu  CyGjgwppwih  Jhwuwniu Gt ppbwlwu  ppwyniuph
hwdwwwwwuluwu  Ybpwuwjdwup JYbpwpbpnn 1992 pwlwuph dwpwh 2-h  hngpwghp.
FF 1992 Il 265 bi owpniuwnuyeiniup, hwnwwbu' 308 b swpniuwyniegyniup): <nipwghpp
npbilt hwwnny hnnud sh wwpniuwynw 1915 pywlwup hpwnwpéniginiuubphu:

Funphpnwpwuwlwu putwpynudutph  dwdwuwly Ugqwjphtu  funphpnh  ppwywlwu
hwpgtipny Yndhunbu wnwownlbig Lptiwywu optuugpph 261 bis hnnwdh § 4-nd ubipdnwdt
htiwmbyw| dGwlybpwynp. «... Jwd gwulwgwd wudh, npp unyu hhdptpny dfunnud k
gbnwuwwunieniup Ywd dwpnynigjwu nbd ninnjwd wy hwugwgnpdnieinwuubp, Ynwhwn
Gtiny udwgbigund £ npwug Upwuwynieniup wd thnpdnd £ wpnwpwgub] npwup»...,
Undhnbh'  $pwuubpbun gbymgnnp' Uqquwihtu  funphpnh  wunwd  Lndphu  [Comby],
pwgwwpbg, np gbpdwubpbu Ge Spwuubpbu wwppbpwlubph dhobe hwlwunyeyniu Yup'



e6MPL2GLL LCLHBU CUE33UNhU3h aNrfond 4anhft 32

uotiiny, np dbwwybpwyndu wyuhwjnnptu ybpwpbpnud Ep gwulugwd ghinuuwwuniyejwl, wy|
ns dhwju <njnpnuwnht (BO/CN 1992 11 2675 GiL npw swpniuwynyeniup): Uqgquihu funphnipnp,
wjuniwdtuwiupy, punniubg  Yndhwnbh  wnwowpyu  wju  Ghwybpwdwdp, npnd  wju
ulqpuwwbiu ubpyuwjwgyby tp (BO/CN 1992 11 2676): Lwhwugubph funphpnh wnebit ytipghupu
Ppwwywu hwpgbpny Yndhwbh Ynndhg Lpbwlwu opbuugpph 261 bis hnnjwdh § 4-h
Gtiwybpwynudp wwhwwubine yepwpbpjw) wpywsd wnwownlp, npp hwuwmwwnyb) Ep Uggwihu
funphpnh Ynndhg, hwluwnpdty Ep wpu Lnigliph [Kiichler] wnwewnyhu, npp, uwluwju,
hwpgwywuh wwly skp nund «jwd gwulwgwd wudh, npp unyu hhdpbpny dfunnwd |
ghnwuwwuniejniup Ywd dwpnynipwu nbGd ninnwdé w)| hwugwgnpdniejniuubp, Ynwhun
Gtind uwqgbigunid £ npwug vwuwynyejniup Ywd  hnpénd £ wpnwpwgub] npwup»
wpunwhwjwnneniup (BO/CE [NMwownnuwlwu wnbntYwghp/Lwhwuqubiph funphnipn] 1993 96.
wju wnwownpyh pnjwunwynyejwu hwdwp' wnt'u ATF [CYbjguphwih nwolwht nwwwpwuh
nwwwybhnubp] 123 IV 202, 3c Ytw, Lty 208, G Mnuub, unyu wnbnnuw): Wn wnwowpyu
punniudbg' wnwug putwpydwu pupwgpnd <wjng ghnwuwwunyejwu dundwut wybih
dwupwdwuunpbu wunpunwnuwint: Uthwdwuwwwwufuwunteginiuubph ytipwgdwu
pupwgpnd Uqquiht funphpnh hpwywlywt hwpgbpny Yndhinbt® h nbdu wpt endphh,
wnwownltig, np  Lwhwuqubph tunphpnh  Ynndhg ubipdnidgwd  hnhnfunie)niuubipu
punniudbu’  pwgwnnipjudp  snppnpn wwppbpnyeyjwu, nph hbn juwywsd'  Undhunbu
wnwownynu  Ep «gbnuuwwungyniu» - dGwlybpwyndp’ hnnd - juunwpbind  gwuugwd
gbnwuwwuniejwu, np unpnn Ep wbinh niwbuw: $pwuubiptuny qtiynignnp uwunnbg, np npn?
dwnnhy b Ehu ppntiph Ywd wy) dnnnynipnutiph, ophtiwy™ hwybiph swpntipp, Gt np funupp
wbwp Lt JGpwpbph wpu  pninp  gbnuuwwunigyniuubphu (BO/CN 1993 | 1075 G
owpniuwynieiniup): <Gwnwgquwinud  hwyppé  dEluwpwunipgniuubp wpdbght' Yuwywsd
gbnwuwwunigywu uwhdwudwu Gi wjuy pwup hbGw, RE (Enpphwh pwnwpwghtu huswbiu
Ywpnn £ wunpwnwnuw; <wyng nnpbipgnigyuup.  updbg  uwbi wju, np o Yndhwnbp
dunwnpnipintut wju tp, np npnyep Yhpwndh ng dhwju Ynuypbun ginwuwwunyjwu, wy pninp
gbnwuwwunigyniuutph  ujwwdwdp, puswbu, opphuwy, Pnuuhw G <bpgbgnghuwih
(BO/CN 1993 1 1077. wju SpbGunbdwitph hwjnmwpwpnigyniup): Uggqwjhu funphnipnp 4-pn
wwppbpneyntup, h ybpon, punniubg hbwbyw| dhwybpwdwdp. «.. pb w) &tbpny
nnuwhwpnd £ dwpnnt wd dwpnlwug fudph wpdwuwwwwnyniggniup' nwuwih, Epupy
swaquwu Ywd Ypnuph hhdpbpny, Ywd gwulwgwd wud, npp unyu hhdpbipnd dfunnwd
gnwuwwunigyniup Ywd dwpnynpjwu nbd ninnywd wy hwugwgnpdniyeniutbp, Ynwhun
Gtind uwgbigunid £ npwug tpwuwyniyentup Ywd thnpénd £ wpnwpwgub] npwup...»
(BO/CN 1993 | 1080): hunphpnwpwuwlwu hGnwqw pupwgwywpgbph  dwdwuwy

Lwhwuqubph  funphnipnp wwhwwubg hp  nhppnpnondp’ Spwtubipby wwppbpwynid
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punniubny «gbinwuwwunipniu» (‘un génocide’) dhrwlybpwnuip' npwbiu Wwpq fudpwgpwywu
thnthnfunipyniu, G Uqquwipu funphnipnp, h Jbpon, hwuwmwwnbg Lwhwuqubph tunphpnp
npnondp’ wnwug <wyng gbnwuwwunyejwu dfundwup hbunwgqw wunpunwpd Yuwnwpbne
(BO/CN 1993 11300, 1451. BO/CE 1993 452, 579):

dbpbind upwd  funphpnwpwuwywu  pupwgwlwpgbphg, hGwnbiwpwp, wwpq b
nwnunw, np pbwlwu optuugpph 261 bis hnnywdh § 4-p sh nwpwdynd pwgwnwwbu
twghunmwlwu nbdhdh Ynndhg hpwgnpdywd hwugwagnpdnipniuubph dfundwu Ypw, wy
Uwbl' w)| gbnwuwwunyeyniuubph:

3.4. Wunwdbuwjuphy, funphpnwpwiwlywu wju pupwgwlwpgbpp s6U Yupnn
deyuwpwudt wju  pdwuwng, np ppbwlwu  ppwyniuph’  fuunpn wnwplw  npnyep
ybpwpbpnd £ npny Ynuypbin ginwuwwunigyniuubiph, npnup optiuunhpp ujwwhp b niubigh)
wjn npnyep uwhdwubihu, husybu pfund £ pnnnpwnpyywé nwwnwyéng:

3.4.1. <npnpnuinp hbin Yuwyws dfunnnuywu br nbihghnuhunwlwu nbuwybwnubph
ntd wwjpwpbint gwuynipniup, wuznipwn, hGuwlybwnwhu gnpdnu Ep Rpbwlwu opbuugnpph
261 bis hnnjwdh § 4-p uwluwghdp Ywqgdbpu: bp twfuwnbwywiht  hpwyntupnud,
wjuniwdbuwjuhy, Fwouwihu nwwwpwup gt E, np <ninpnuwnp dfunnuwiu opjiynhynpbu
Lpbwlwu opbuugpph 261 bis hnnywdh § 4-ny twjuwwnbujwsd hwugwuph thwunmwlwu
wmwpp £ Jwuqdnw, pwuh np JGpwpbpnd £ wywndwywtu  wjuyhuh  thwunh, npp
hwdpunhwunip Ytpwyny hwunmwndwsd £ hwdwpynwd (ATF 129 IV 95, Yt 3.4.4, £ 104 b
owpniuwynyeyniup), ebbt wyjw|] nwwwybhnp sh wunpwnwnunw opbuunph wwwdwlwu
dunwnpnipjuup: Lnyu Ybpw, 2w hbnhuwlubp hwywubp Gu wju Ywpdhpp, np ppbwlwu
nwwwpwuutpp  <npnpnuwnp . wbwp £ nhnwpybu npwbu hwupwhwn  thwuwnn
(dbuwn, <wbpught puwnuwnnyggut nGd ninnyué nGihlintibpp  [Vest, Delikte gegen den
offentlichen Frieden], 93-pn dwunpwannteintu, £y 157), npwbu wywwndwywu wuyhdbih thwuwn
(Mnd  [Rom], Uudwdé woluwwniejniund, Lo 140) Ywd npwbu  nwuwlwpgnud
(«ginwuwwunieiniu»), npp Ywubwodhg Jep £ (Lhagih, Mwuwywlwt pppulwinigsnit
[Niggli, Discrimination raciale], 972-pn dwunpwqnpnieintu, Lty 259. Lhagglht ninnuyhnptu
upnud £, np wyn gbnwuwwunyeniup Gnbp £ fuunpn wnwplw  npnyeh ubpdniddw
Uwfuwhpdpp. Wwuwwbu, wnbu 9nywq, pdwd wotuwwnngniund, ko 305): Uhwju npng
htnpuwyubp Bu wunpwnwpdb] opbuunph’ wjiu npwbu Wwundwlwu hwun Gwuwskin
dnwnpniejwip  (nb'u, ophuwy, Nyphfu dbnbp, SyEguphugh  ppbwlwl  opbtughnp,
dbybwpwbnyynibttn - (fudp. Uunpbwu  Onuws)  [Ulrich  Weder,  Schweizerisches
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Strafgesetzbuch, Kommentar (ed. Andreas Donatsch)], Sjnipphtu, 2006 pJwlwu, 261 bis
hnnwéh § 4, b 327. &t G PGpypnuw, uodwd wotuwwmnieiniuntd, Lo 184):

3.4.2. ®npébny wwpgby, e np ginwuwwunyeniuutipu £ h uwwnh nwtighk] opGuunhpp
upywd npnypp  Gtwybpwbihu, pwfudnd  Gup  Uwb  wwnwgh  dElUwpwunyEwup
(nb'u dbpbind updwd 3.1 Ybwp), npp hunwly gnyg £ wwihu opbuunpp' wyju wnnwing
opbuphu pwg dtiwybpwynd nwne dnwnpneiniup’ h hwwnpnyeyniu wyu wkfuuhuwih, npp
Yppwnynud £ «hppwwnwlyh»  opbupubpnd, npwhupp punniudtp Bu Spwuupwind
(1990 pqwywup hnyhuph 13-hu punniudws phy 90-615 opbiupp' hwjnuph npwbiu «QGjunjp
opbup» [‘Gayssot Act’]. 2001 pqwlwuph Jwjhuh 21-hu punniudwd phy 2001-434 opbupp'
ppwdhphugp GL uwnpynienup npwbu dwpnynugjuu nbd ninnywd  hwugwagnpdnie)niu
Swuwskint Jwupu' hwjnuh npwbu «Snphpwih opbiup» [Taubira Act’]. 2001 pywlwuh
hniudwph 29-hu punniudwsd phy 2001-70 opbiupp' 1915 pwlwuh <wjng ghnuuwwunyeniup
dwuwsknt dwuhpt): <nnpnuwnp dundwu ppGwlwuwgnudp LpGwywu optuugpph 261 bis
hnnwdh § 4-nd wyblh phs b plunid ppbwlwu ppwyniuph wyu unpdp  dbwwybpwbhu
opbuunph’ dlunnnuwunygniuu i nbithghnupqip hwlwophuwlwu Gwuwskint Ynuypbin
dinwnpnyeiniuhg, pwu wju nhinwpynuhg, np win hwpgh 2nipe gnynyentt nlup punhwuntep
hwdwdwjunieyntu, npu optiuunhpp, wulwuyws, hwodh tp wnbpp <wdwwywwnwufuwuwpwp
syw uwbl npbilt wwwbwn' Ggpwlwgubiny, np opbuunhpu wnwounpnyby £ npbit udwu
drnwnpnigjudp’ juwyws <wing gbinwuwwunipjwu hbtw (hwwnpp'p' Lhagih, Hwuwwlwi
fuppwlwbnyenite - [Niggli,  Rassendiskriminierung]  gqnpdhu, 2-pn hpww.,  Sjniphtu,
2007 pwlwu, 1445-pn  Swunpwgpnyentu  GL wpniiwynyeniup, Lty 447
owpntuwynyeniup): Uuonpwn, wju wnnwing wbwp £ Uk, np dhusnbn dGiwybpwydwu hbwn
Yuwwywd npn2 hwpgbp flunphpnwpwuh wunwdubph dhobit pninu putwpyndubph wnhp Gu
nwnéb|, 1915 pywlwup hpwnwpdnieniuubph nwuwlwpgndu wju hwdwwnbpunnd nptik
putwpydwu wbnhp sh wdby G, h Jbpen, ugdb £ dhwyu Gpyne funuuwyubph Ynndhg'
hhduwynpbnt hwdwp Lptiwywu optuugpph 261 bis hnnywsh § 4-h wjuwhuh dpwuubpbu
wmwppbipwyh punnwnwp, npp wnbnpp skp ww wnbpunp swihwquug  uwhdwuwdwy
dtluwpwunipjwu, npnwhuht stp plund gbpdwubipbu wwppbpwyhg:

3.4.3. Uytjhu, hpwlwghwmwlwu wofuwnnyeniuutiph hinhuwlubpt nu nwwwpwuubpp
Gyt GU wju gpwhwugqdwu, np, Glubin <npnpnuwnp pwy hwjnuh, wuhbpptih Ywd wuyhbbih
punyehg, pptwlwu Jwpnypenwd wjbwu sh wwhwugynd wwwgnigh] npw  Gnbnieyntup
(dGuwin, unyu wbnnud. Gwjdhugbp [Schleiminger], u2dwé wyfuwwniejniund, Lptwlwu
optuugpph 261 bis hnnywdh § 4, 60-pn dwunpwgpnieiniu): L<Gnbiwpwp Ywphp syw, np
nwunwpwuubpu wju hwpgh wnusnipjwdp nhdbu  yWwwndwpwuubph  wo2luwwnieniuutipp
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ogqunipjwup (Ct/PLpuninuw, Unyu wbnnw. shpwwwpwlyjwd nwwwybhn 6S.698/2001,
Yt 2.1): Npwbu hbnwgw hbnbwup' <ninpnunh dfundwu ppbwlwuwgdwu hwdwp wyu
YGpw npn2ywsd hhdpp pGlwnpnu £ wju dbennp, npp nuwnwpwlubpp whup £ npnbgptu wy
gbnwuwwunieniuubph dfunnudp nhwnwpybihu: Unweohu hwpgp, np dwgnud k, wiu &, pb
wprynp Yw pnnnp pbpwd wudh Ynndhg dfunmywsd hpwnwpdnyeniuubph 2nipg udwuwnhy
hwdwdwjunye)niu:

4. Wuwhuny, pwpdpwgwsé hwpgp ybpwpbpnud £ nuwnwpwuh Ynnihg thwunwlwu
hwuqwdwupubpp wwpgbn: Wu wybih gwn juwywd £ ny ek Oudwujwu Ywjupnigjwu
ynndhg ppwlwiuwgwsd owpnbpu  nt nbnwhwunyenubpt  ninnwyhnptu  npwbu
gbnwuwwunieinlu npwybint, wy huswbu hwupniejwu Ynndhg, wjuwbu | ywwndwpwuubph
opswund udwuwwnhw npwlydwup punhwunp qguwhwwnwlywu wnwint htn: Uhw pE huswbiu
wbwp b hwulwuw|] nunhjwuwywt nwwwpwup npnbgpwd dninbignudp, npu pungdty £, np pp
fuunhnp wwwndnieinit gnh wnbp skbn, wj| wwingln' wprynp futinpn wnwplu gnwuwwuniyejniup
«hwpnup b b Swuwswd» Ywd hufuwbu «wwwgnigwd» (nb'u nuwnwdshnp, Il Yew, Ly 14)
Uwfupwtu wyu dbpoht thwunwlwu hwnpgh JGpwpbpw; pbp Ggpuugnyeniup  dGwwybpwtip
(nwuwnwybpn, 11 Yew, Lo 17), npp Ywunnuwiht nwunwpwuh nuwwyénh wupwdwubih dwutu k
Yugunuw (Yuuwmnuwjhtu nwwnwnpwuh nwwnwybhn, Ytin B, £y 2):

41. Wu punyeh wwpgqwdé Ywunwlwu hwugqudwupp TFwolwiht nwwnwpwup
hwdwp ywpwwnhp ppwwpwuwlwu nd niup ...

4.2. buy JGpwpbpnd £ Jénnpny  thwunwlwu hwpght, www nunpluuwlwu
nwwwpwuu hp Ggpwywgniejwu hwdwp hhdp £ punniub ng dhwju dwuwsdwu ybepwpbnju
pwnwpwlwu hwjnwpwpnigniuubph  gnjniejniup,  w)p twbt pungdtp L, np Udwu
hwjinmwpwpniejniuubip wunn dwpdhuubipu hptiug Ywpdhpp dtiwwydnpt) Gu thnpdwghunwlwu
bapwwgnieyniuubiph  (oppuwly’  dnnwynpwwbu  hwpnp wwndwpwuubphg  Yuqddwsd
funidpp' Spwuuhwih wqguwihu dnnndph nbwpnu, Gpp wjiu punniund tp 2001 pqwlwup
hniuquph 29-h opbiupp) Ywd hwdnghs Ytpwny thwunwpyqwsd G hpduwynpywd gbynygubiph
(6dpnwywlwu  wwnwdtuwn) hhdwu Ypw: Wuwhuny, thwuwmwplyubph wu o2wpptu wnlw
pwnwpwlwu dwuwsdwu Ypw hpduybint hbin delynbn pungénd £ hwdwjuph ubpunw
gnpduwlwunw  (wjtwdwunwp  hwdwdwjunyRjwu  gnnientup, npu - wpunwgnynd |
pwnwpwlwu hwjnmwpwpnigniuubpnud - e hupupu hpdudwsé £ wlwnbdpwlwu (wju
opowuwyubpnd wnw hwdwdwjunipywu Jpw' Yuwwdwsd 1915 pwlwup nbwpbpp npwbu
gbnwuwwunienu nwuwwngbint htin: Ldwuwwbu, Yupth £ bwb bywnb), np Uggqwihu
funphpnh Ynndhg <Lwyng ghnwuwwuniEjwu  wywonmnuwlwu  Gwuwsdwup  wnwunn
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puuwpynuubph  pupwgpnd  hnnd £ wpdtp <wyng gbnwuwwunysnitpn  Gr - Cnwib
[Der Volkermord an den Armeniern und die Shoah] Jtpuwgph ubippn hpwunwpwyywsd
dhowgquwjhu htwmwgnuiniejwup (BO/CN 2003 2017. wypu Lwugh [Lang] hwjnmwpwpnientup):
h Jbpon, dhowqquihtu ppbwlwu ppwynituph ninpunnd punhwunyp gpuwlwuntpywu dby Ywd
gbnwuwwunipjwu  Ybpwpbpw]  hGwwgnunejnuutpnd <wing gbinwuwwunyeniup
ubpywjwgynud £ npuybu nwuwlwu oppuwy (nb'u Uwpub Ujkpuwunp Lhagih, Mwuwwlw
huppwlwbnygynit, 1418-pn. dwunpwgpnientu Bu gwpniiwyniejniup, Lt 440, b wjuwnbin
pipdwd pwqdwehy hnnwiubipp. wnb'u uwbi 1441-pn Swunpwagpnipeiniu, ty 446, b hnnuwubipp):

4.3. bus dtpwpbpnd £ pnnnp pbipwd wudh hwunwnplubphu, npnugny thnpé £ wpybi
dtuntbi| ginwuwwunijwu tnbnieniup Ywd 1915 pwlywuh nbwpbipht «gbnwuwwuniejniux»
hpwywpwuwlwu  npwynd  wnwint  hwuquwdwupp  (dwutwynpwwbu  dwntwubing
dphowqqwjhu nwunwpwuh yénh Ywd dwutwghunwlwu hwuduwdnnnyph Ggpulwgniejwu Ywd
wju  wuhbppblh  wwwgnygubph  pwgwlwjnyentup, npnugny  Ywuwwgnigybp  thwunbipp
hwlwwwwwufuwunieniup  pbwywu  optuugpph  264-pnp hnnjwoény  Ywd  UUY-h
1948 pqwlwup ynuybughwjny uvwhdwudwsd opblywnpy Gi unipynphy wwhwuoubph,
huswbu uwbL wunbny, np dhus opu binby & gbinwuwwunipywu' dhowqqujunpbu dwuwsywd
dpwju tiptip nbwp), www npwup ytipwpbiptih s6u gnpdh (nddwup, pwuh np wnwehu htipehu
wuhpwdbon £ hwuwnmwunb] hwnwwbu ywwndwpwuubph 2powund pwywywuwswih jwju
punhwunip  hwdwdwjunipywu  gnnipgniup’ 1915 pdwlwup  nbwpbpp  npwbu
gbnwuwwunintu npwybint onipg  hhduwpwpwiht ywwdwlwtu pwuwybbp Lpbwlywu
opbuugnph 261 bis hnnwdh § 4-h Yppwnnipjwup Yybpwpbpnn ppbwlwu qupnyphg hwubnt
hwdwp: Unyup ybpwpbpnd £ uwbt upwu, np pnnnp pbpwd wudp denwnpbi b Ywuwmnuwjhu
nuwnwpwuht juwdwjwlwunpbu gnpdbint dbe wju dwuny, np ybpohuu sh nwnwduwuhpb
dhbiunyu hwuwnbpph G pp wwhwuowd' puuswywu Jdhongubph Ybpwpbnw) Ywuwnnuwhu
pnnnpnd ubipyujwgywsd' wnnghus Gwuwskint Yyepwpbnw) ywhwugubpp: <Gnbiwpwp wnlw
sk Upw  thwunwpyubpu nwnwuwuppbine wuhpwdbonngenit’ pwgwnnipjudp  wjupwuny,
nppwuny npwup hwnwwbu ypwpbipnd Gu win hwdwdwjuniygjwu hwumwwndwun:

4.4. Pnonnp pbpwéd wudp Ughp L, np hupp wwhwueol) b &Gnuwpyt |pwgnighs
putswlwu dJdhongubp'  hwunmwwbint <wjwlwu  hwpgh  Ybpwpbpw)  hGunwgnnnipjuu
ubpYwjhu pupwgpp tit wdpnne woluwphnwd Wwwndwpwuubiph ubpywihu nhppnpnanudp: Lpw
thwuwnwpYyubpp Gppbdu wnwe Gu pbpnud wju Ywpdhpp, np hp hwdngdwdp wbwnneniuutph
Ywd wwwdwpwuubpp opowund 1915 pJwlwuh nbwpbpp npwbu gbinwuwwuniyeniu
nwuwlwpgbint hwpgh 2nppe wnfw sk dhwédwiy nhppnpnond Ywd  hwdwdwjunipniu:
Wunwdbuwjuhy, Upw thwunwplubpp uwhdwuwhwyynd Gu pp ubthwywu Ywpdhpp
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Ywuwmnuwihtu hofuwunyejwt Ywpdhpht hwwnpbiing: Uwutwynpwwbiu, tw sh Jyuwjwynsk
npbk  Ynuypbnn  wwwgnyg' gnyg wwiny, np Nunplwiwlwu  pwwwpwuh  Ynndhg
hwunwwndwsd hwdwdwjunyeniut wnlw & sunubin wpnbu wju dwupu, np Ruwwpwup
Ggpwhwugnup Yudwjwywu k:

Cwpy b punnub, np pnnnp pbpwd wudu hufwwbu Uk £ owju, np dh owpp
whbwnneniuubp hpwdwpytp  Gu Swuwsh]  <wying gbnwuwwunyejwu  thwuwnp:
Wunwdbuwjuhy, win wnusniejwdp hwpy £ ugk), np 192 wunwd wbwunnyeniuubphg dhwju
103-u Gu pytwnyb) <ninpnuwnp dtunnuwip nwwnwwwpwnn UUY-h 61/L. 53 pwuwdébih ogunhu,
npu  punniudbp £ 2007 pqwlwup  hnudwppht: Uhwu wju nhunwpynwdp, np o npng
whwnniejniuubip dhowqquiht wuwwpbtiqnd hpwdwpynid Gu dwuwst| wju thwuwnp, np hpbiup
nwunwwwpwunu Gu <ninpnunp  dfunnuwip, wyuhwjnnpbt pwdwpuwp s uulbwsdh nwly
wnubint juhun punhwuny hwdwdwjunyejwtu wnwnuyentut wju hwnpgh 2nipg, np futnpn
wnwpyw wpwppubpp hwdwpynwd 5u gbnwuwwuneniu: <wdwdwiunyentu sh tpwuwynid
dhwéwjunyeyniu:  Npng - wbwnyeyniuubph'  ginwuwwunyewu  thwuwnp  hpwwwpwlwihu
putwnwuwbing Jwd gbhnwuwwuniegjwu dfunnwip nuwuwwwpnnn  pwuwdbith  oguinhu
pybwnybnig dEnuwwh duwint punpniejniup Yupnn b ywjdwuwynpws |hub] pwunwpwywu
uywwnwnnuiubpny, npnup  ninnuiipnpbu uwdwd  sbu whnngeyniuubph’ wwndwywu
hpwnwpényeniuubpp npwybiint ppwywu qguwhwwnwlwuh htwn, G nw dwutwynpwwbu sh
Ywpnn Juulwsh wmwly nub] wju hwpgh 2nipe hwdwdw)juniejwtu wnlwnieintup hwnywwbu
ghunwwu hwupniejwu opowuwlyubtipnid:

4.5. Pnnnp pbpwd wudp vwbt wunby k, np (@nipphwiph htivn hp hwpwpbipnyeniuutiph
hwdwwbpunnd  Cybigwpphwih  hwdwp <wjng gbnwuwwuniejwt  thwuwnmh  Gwlwsnwdp
hwywuwlwu Yhuph wwwdwpwuubph fudph  uwnbnddwut  wowlgnipntu  hwjnubihu:
Cuwn Upw wunwplubph' uw gnyg £ wwipu ginwuwwunipjwu Gnbnyejut hwunwndws
sihubiint hwugwdwupp:

Wunwdbuwjuhy, wwounnuwlwu hwjunmwpwpnipjudp jud punpdwd  dninbgdwdp,
dwutwynpwwbu' hnpdwgbinubph dhowqquiht funwp unbindtint yepwpbnjw) (Gnipphwih
holuwunigyniuutph wpdwd  wnwowpynypjudp  Fwouwihu  funphpnh Ynndhg  <wjng
gbnwuwwunypjwu  bnbnyewu  dwuwsndp  wwppbpwpwp  dbpdbing  sh upbh  uwb
Gupwnnt), np fuunpn wnwplw nbwpbpp npwbiu ginwuwwunye Nt npwlybiint wnusniejwlp
punhwunyy  hwdwdwjunypjwu  wnlwjnyejuwu  Ybpwpbpjw) Ggpwywgnipniup Judwjwlwu
punye nuup: Ywoluwihu funphpnh hunwy wpnwhwynywsd gwuynyejwu hwdwdwiu' hp
dninbgdwt  uywwnwyu £ hnppnpbp @ngpphwiht’ woluwwnwupubp  wwub hp wugjwih
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ybpwpbpjw gnjnieyniu nwubignn YniGlnhy hhonnnigjwu ninnnygjwdp (BO/CN 2001 168.
Ywouwjhu funphpnulwu “‘wuh Wwwnwufuwup wypu 2hujwnhup' ywpnwnhp nd sniubkignn
dhounpnwaphu, BO/CN 2003 2021 G owpniuwynyeniup, Yrwotwihu funphpnuywu Ywdp-
Mh wwwwufuwup wpu Ynnpnph' 1915 pdwlwup <wyng gbinwuwwuniginiup dwuwskint
dwuhU wwpwnwnhp nid sntubignn dhounpnwgnpt): GpYfununiyjwup ywwnpwuwnwlwd |hubnt
wju dnuinbignudp sh Ywpnn dluwpwuyt) npwbu gbnwuwwuniyjwu Gnbnyejwu dfunnud, b
hpdptp sywu Gupwnpbnt, np htwwgnunienwiubph dhowqgquiht hwuduwdnnny uwnbindbint
ytipwpbipjw 2001 pwlwuhtu “rwouwiht funphpnh hwjnuwd wowygniyeniup pfund £ dhbiunyu
dninbignwhg: Cunhwunyy wndwdp sh Yupbh Gupwnpbl, np hwupnygjwu opgwtwlubpniy,
dwutwynpwwbu' ghnuwlwuubph opowund wnyw Bu pwdwpwp Yuulwdubp 1915 pwlywuh
nbwpbpp npwbu  gbnwuwwunyenlu  nwuwwpgbnt  wnusnygywdp’ wyn  hwdwdwjunyejwu
Ybpwptpjw) Ggpwhwugnuip Yuwdwjwlwu hwdwnpbnt hwdwn:

4.6. Wn wwjdwuubpnd pnnnp pbpwé wudp gnyg sh wdb, pE phuswbu k
Nuunplwiuwlwu nuunwpwup Yuwdwjwlwunpbu gnpdt]’ hwugbind wju Ggpwhwugdwu, np
dwutwynpwwbu ghunuwlwuubph opowunid wnlw £ 1915 puwlwuh nbwpbpp npwbu
gbinwuwwunientu npwytint yepwpbpjw) punhwunip hwdwéwjuniejniu: Upwuhg hGwnbind L,
np Jwuwmnuwihu hofuwunieniuubipt hpwywgh Gu Gnbi, Gpp hpwdwpyb| Gu pny| ww| pnnnp
ptipwé wudhu Wwwndwlwu tit ppwywyw pwuwybd ulub] wju hwpgh onipe:

5. hus JyGpwpbpnud £ unipblnpy Ynndptu, wwyw Lpbwywu optuugpph 261 bis
hnnqwédh §§1-ny bGr 4-nd twjuwwnbujws hwugwgnponyewu hwdwp wwhwuoynd L
Ywuluwdwnwdwsd wpwpph wnlwjnyeiniu: ATF 123 1V 202" Ybwn 4c, Lo 210, G 124 IV 121°
ytirm 2b, Lty 125 nwwwybpnubpnud “rwolwiht nwwwpwup Uk £, np wnwhup
Ywutuwdnwéddwsd wpwppp whwp b ywjdwuwynpywd |hup nwuwjwlwu funpwlwuntejwu
owpdwnhpubpny: <Lbwnbiwpwp wju hwpgp, npp ppwdwpwt  nbuwpwuubph  opowunwd
hwugbgnty § pwuwybéh, wjunthbnbe pwg b duwgt ATF 126 1V 20" Ybwn 1d, Jwutwynpwwbu'
ko 26, b 127 IV 203" Y 3, k9 206 J6hnubpnud: <wdwudwu dbiny ubpywihu gnpdnud wiju
unyuwbtiu Ywpnn £ pwg duwy, huswbiu gnyg Yunpgh unnnpbi:

51, TYhwuwydnpnipjwu  wnusnipjudp Lpbwywu nwwwpwup gtk np
[npundwwnn] ppwdwpwuwlwt  ghungeyniuubph  pnyuinp,  pwnwpwlwu  gnpdhs b
hupuwyns gpnn nt wwwndwpwl, gnpdty £ [hndhu wnbnuwy |hubing hbwnbiwupubph Jwupu b
ugbny, np hupp Gppbip sh dinfup hp nhppnpnanudp, unyuhuy bRt skgnp nhppnpnzdwdp
dwutwagbwnubtiph dp fundp dh op hwugh wju Gigpwlwgniejw, np <wjng gbinwuwwunteinluu
hujwwbu wnbnp £ niubigh): Pnnnp ppwd wudh' ginwuwwuniegniup dtuwnbnt ubipphtu Ywdph
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ybpwpbpjw; wju Ggpwhwugndubpp uwwywsd bu hwunwlwiu hwuqudwupubph hbwn
(nb'u ATF 110 IV 22, Ybw 2, 77, Yt 1g, 109 IV 47, Yt 1, 104 IV 36, Ybwn 1 G hnnudubp),
hush wprnyntupntd Trwouwihu nwwnwnwuu wnwounpnyntd n npwugny
("rwouwihu nwwwpwuh dwupu opbuph hnnqwd 105(1)): Uybiphu, pnnnp pbpwé wudu wju
fuunph  JGpwpbpw npit quiuqun sh ubipluywgnt: Lw sh thnpdlp gnyg wwy, np
thwunmwlwu hwuqudwupubiph yGpwpbpw) wju Ggpwhwugnwdubpp Ywdwjwlywu Gu Jud
Uwhdwuwnpnipjwu  Jwd  Ynudbughwh  hwdwéwiy  php  ppwyniuptbph  fjuwfundwu
wpryntup  Gu, htimbGuwpwp wnyw sk wju hwpgp nhnwpybiine wuhpwdtionnegnu (Frwouwihu
nwunwpwuh dwuht optuph hnnwé 106(2)): Udbu nbiwpnid wwpqg sk, pE huswbiu Ywpnn Ehu
Ywuwmnuwjhu hofuwunyeniuubpp, npnup pnnnp pbpwéd wudh nhwnwynpnyeniup plubignt) Gu
wnuwpht uywwnwnndubphg (nb'u ATF 130 IV 58" 8.4 Ytiw, Ly 62), wuwbub] wju fuunpph
wnusniejwdp Fwouwjhu opkuph 2powtwyubpnid nhunwynpnipjwu hupuptu hwulwgnie)niup:

5.2. bus JbGpwpbpnwd £ pnnnp pbpwdé wudh gwpdwnhpubpht, www LpLtwlywu
nwwwpwup gwbl , np npwup nwupunwywu B wgqujuwlwu punye Gu Ypnd no sbu
uywunnd  wwundwlwu pwuwybshu' usbinyg, dwutwynpuwbu, np uw  punipwgpb) &
hwitphu npwbiu enipp dnnnypnh ujwundwdp wgpbuhw npubinpnnutp ne wunb, np tw
[[Fwitwe] thwowih htwnbinpnu E, npu hp Gpynt Gnpwyputipph htitn wwwndwwunptu <wjng
gbnwuwwuniejwu bwfuwdédbnunnp, hpwhpnnp G 2wupdhy nidu £ tnti| (fpbwlwu nwwnwpwup
nwuwwybhn, Il Ytwn, ko 17 G gwpniuwynipniup):

Unyu gnpdnud sh ypbwpyyt| wju hwuqwdwupp, np hwy hwdwjupp dnnnynipn £ Yud
wnujwqu tRupy fundp (wju hwulwgnpuu wnusnpjwdp wnb'u Lhaglh, Mwuwwlwb
fupppwlwinyenit, 2-pn hpww., 653-pn dwunpwagpnyeintu, Lo 208), npu wnwuduwunw k
dwutwynpwwbu pp wwwdnigywdp, nph Yypw ppbug hbwnpu Gu ennbp 1915 pdwywuh
ntwptpp: Upwuhg htwnbind £, np <wyng ginwuwwunipjwu dfunnwip Ywd hwy dnnnypnhu
npwtu wgpbunp ubpywywgubp, huswbu ugb| £ pnnnp pbipwdé wudp, hupupu wyn hwdwjuph
wunwdubph hupunyewuu ninnywd uwywnuwihp b (Cjwjdhugbip, upwd wotuwwnnyeniuntd,
Lptwlwu optiuiugpph 261 bis hnnwd, 65-pn dwunpwgpnientu Lt hnnd Lhggihht):
Lpbwlwu nwwuwpwup, npp gk £ np wnlw Gu bnbp nwupqdph hbn  Yuwywsd
owndwnhpubp, hwdwudwu dbind pwgwnb) £ pnnnp pbipwé wudh dninbgdwt’ wwndwlwu
yt6h htwin wnusnieyniu niubuwint hwugqwdwupp: Uu hwunmwlwu hwugwdwupubpp, npnug
wnusniejwdp pnnnp pbipwd wudp npblk quugquwun sh ubpyujwgpt) (Tfwouwiht nwwnwpwuh
dwuphu opbuph hnnywd 106(2)) wwpwwnhp nd nwbu Ywotwht nuwwpwuh hwdwn
("fwouwihu  nwwwpwuh Jwuhu optuph 105(1) hnnywd): “Hpwugnd wpwdwnpynud Gu
pwywpwnp wwwgnygubp wju owpdwnhpubph wnlwjnyejwt wnusniypjwdp, npnup, pwgh
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wqqwjuwlwunteiniuhg bL npw 2powtwlubphg nnipu, Yupnn Gu dhwju nhnwpyytbp npwbu
nwuwjwlwu Yud EpuhYy wywunywubinyejwu hhdpny funmpwlwunieniu: <knbrwpwp unyu gnpdnid
wnlw sk Jepbind' 6-pn Yennd updwd  hpwdwpwu  nbuwpwuubph  dhotit dwaqwd  Jbép
Ywpqwynpbnt wuhpwdbonneiniu: UdGU nbwpnd pnnnp  pbipwé  wudp nuwuwihtu  opbuph
Yhpwnnipjwu hbn Yuwywsd ns dh quitqun sh ubipyuijwgpt] wju hwpgh wnusnypjwdp:

6. Wjunthtwbr pnnnp pbipwé wudp hnnud £ Juwwwpb UbGY-h 10-pn hnnjwdnd
wdpwgpqws wpunwhwyndbin wquwnejuup' Yuwwdwsd Lpbwlwu opbuugpph 261 bis
hnnjwdh § 4-h ybpwpbpjw| Ywuwmnuwjhu hofuwunyeniuubph dGYuwpwuniejwu htw:

Uunwidbuwyuhy, pnnnp  pbpwéd  wush'  Yhunmbpungp/Niunbpuunh  hwupwihu
nwwwfuwgnypjwu Ynndhg Ywwwpwsd hwpgwptunyguu (2005 pwlywuh hniyphup 23)
wpdwuwagpnieiniuubphg wwpg £t nwnund, np dwutwynpwwbu - Suwpppnignud
hpwwwpwlwihu  hwjwnmwpwpngniuubp wubing' pnnp  pipwd wudh tywwwlu £ bnb
«oqubiy Tybjgwphwih dnnndpnht G Uqqujht  funphpnht ninnbint ufuwip»  (wjuhtpt’
<wjng gbinwuwwunyjwu dwuwsnwip): UYLhtu, tw nbnuy L tnbl, np gbnwuwwuniejwu
dfunndp hwugwagnpénie)niu k, Gt ugbi £, np hupp Gppbp sh thnfuh hp nhppnpnandp, unyupuy
Greb sGgnp nhppnpn2dwdp dwutwgbwunubph dh funwp dph op hwugh wju Ggpwlwgnyejwu, np
Cwyng gbinwuwwunieniut hulwwbiu wbnh £ niubkgh) (£pwlwu nwunwpwuh nunwybhn,
I Ybw, E9 17): Wu hwjtigwlbwnbnhg Ywpbh £ Gupwnnb], np pnnnp pbipwé wudp wnbnuy
tntl, np <wyng gbnwuwwunyentup npwbu  «dhowqgqwihtu  unwn»  ujwpwgpbing G
1915 pywlwuh nbwptipp npwbiu ginwuwwunye Nt npwybint hwugwdwupp wluhwjnnptiu
diunbinyd’ hupp Ywpnn k Gupwpyyt) ppbwlwt wwwndh Sybguphwind: <Gnbiwpwp, pnnnp
pbipwd wudh ogqwhu sh Ywpnn npbit bwywuwnwynp Ggpulwgnyeniu wnpybp hp Ynndhg
Jywjwynsywsé optuph  Ywuuwwbubjpnpjwu  pwgwwniejwu  hhdpny:  UydGhu, wju
uywuwwnnuiubpp hpduwynpnud BU wju Ggpwlwgnyeniup, np pnnnp pGpwé wudu puwn
Enipgjwu  thnpdbp £ uwnpwuph Jhongn hwutbp upwu, np Cybjgwphwh nuwnwlwu
dwpdhuubpp hwuwnwwbu hp wunnudubpp' hb Juwu hwy hwdwjuph wunwdubph, npnug
hupunipjwtu hwdwp wju hwpgu wnwugpwihu nbp niup: Wuwhuny, pnnnp pbipwd wudhu
nuwnwwwpnbnt uywuwlu b oywonwwub]p hwy hwdwjuph  wunwdubph  dwpnywjhu
wpdwuwwwwyniejniup, npnup  hpbiug  hupunieniup - Yuwnud  Gu 1915 pwlwup
gbnwuwwunipjwu hhowwnwyh htw: b Ybpon, ginwuwwunypjwu dundwu pptwlwuwgnidp
dhong £ Ywufuwngbtint gbnwuwwuntejwu nbwpbpp «8bnwuwwuniejwu
hwugwagnpdnipniup  Ywuluwpgbbine Gt wwwdbint dwupu»  Ynugbughwih 1 hnndwsh
uwywuwwlubpnd, npp pwgyb] b unnpwgpdwu hwdwp Uine Snppnd 1948 pqwlwup
ntyuntdpbph 9-hu G hwuwnwwyb| £ 2000 pwywuh dwpwnh 9-htu Fwouwihu dnnnyh Ynndhg
(RS [Recueil systematique - fwouwjhu optupubtiph dnnnqwdnt] 0.311.11):
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7. Uytihu, wbwp E ugbi, np pannp plipwd wudp sh dfuwnby n's gwpnbiph, ng b
wbnwhwunwubph thwuwnp (nb'u Jepbind® U Yenndd), npnup unyupuy uwhdwuwgwy
deluwpwuybint nbwpnud  npwyynd Gu npwbu ny wy pus, pwu dwpnynypjwu  nbd
hwugwgnpdnieniuutip (Lhagih, Mrwuwjwlwi fppwlwbingsnit, 976-pn Swunpwgpnipntu,
Lo 262): Wuwhuh hwugwgnpdnigniuubph wpnwpwgndp, unyuhuy hnnd  uwnwpbing
wwwnbpwqdh optupubipht Ywd Gupwnpw| wuywnwugnipjwu ujwwmwnnwdubppu, hupupu
Yhwlwuph Lpbwlwu opbuugpph 261 bis hnnywdh § 4-hu wju wnnwing, np unyupuy wju
wbuwuyniuhg, wulwju wju  hwuqwdwuphg' win  wpwppubpp npuyynd  Bu npwbu
gbnwuwwunyeint, L' ns, Lpbwywu optiuugpph 261 bis hnnwdh § 4-h hhdwu Ypw pnnnp
ptipwéd wudht nwwwwwpwnbiu pp htwbwupubpn Ywdwjwlwu sk G ny b fjuwfunnd |

nwouwjhu onkupp:

T 2008 pYwlwuphu  Enpphwnid | phdnidwwnnth tfundwdp
hwpnigwé ppbwljwu Jupnypep

27. 2008 pywlwuhu nhdnidwwnniu dGppwlwiyty Gr denwnpdb) £ wjuwbu
Ynsywd «Epgbiutynup» gnpdnd  Jwpnypeh hwdwwbipunnd  (nph hwyhpé
uywpwagpniggniup Yupbih £ guubp hbnbyw gnpdbpnd’ Lanpd Chutpt punntd
reninphuyh [Nedim Sener v. Turkey], phy 38270/11, § 6, 2014 pYwlwuh hnihup 8,
Cppl punnbd rGnipphuyp [Sik v. Turkey], phy 53413/11, §10, 2014 pYwlywup
hnyhuh 8, fratyhtuti ptnnbd raninphuyp (npnanud) [Tekin v. Turkey (dec.)],
rhy 3501/09, §§ 3-16, 2014 pYwywuph untidpbph 18 Gi Ywpwnwnt punnbd
[nipppwyh (npnanwd) [Karadag v. Turkey (dec.)], phy 36588/09, §§ 3-16,
2014 pwlwuh untdpbph 18): 2013 pywywuh ognuunnuh 5-hu Uwnwdpnip
Gpnyjw| wnbuwlwiubph nwwwpwup denwynp £ dwuwsk] upwt’' b phyu wyng, b
nwunwwwnwnb] gdwh wqwuwagpydwu: Jdéhnp pnnnpwnpyyb| L, Gu gnpdu wydd
puuynd E Anipppwih dénwpbly nwunwpwund (nb'u 13&ypup gnpdp, §17, b
Ywpwnwnh qnpdép, § 17, bpynwu £ JbGpbind hhpwwnwydwsd, huswybu uwbe
Shinhphdt punnbd anippphuwyph (npnanud) [Yildirim v. Turkey (dec.)], rhy 50693/10,
§14, 2015 pwlwup dwpwnh 17); Lw wqwwyb] £ dhusgnwnmwlywu Ywwuphg
2014 pwlwuh dwpwnhu:
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G. dJwpnyph dwutuwyhgubph Ynnihg ubpyuywuwgywé wy; tynypbp

28. Gppnpn Unndp' Bnipphwih  dwpnne  hpwyniupubph  wunghwghwu,
Aodwpuninuejwu, wpnupnyjwu, hhpwwnwyh YGunpnuu nt SGnuuwwunipjwu b
dwpnnt  ppwyniupubph  YGpwpbpjwg  nwnwuwuphpnigniuutph dhowqgqwihu
huunhnnunp hnnud Gu Yuwwwpbp pnypppwlwu jpugpnd hpwwnwpwywsd Gpynt
hnnwdubph  EGYwpnuwhu  wwppbpwlubphu:  Unwohund® 2007  pqwlwup
hnyhuh 26-hu hpwwnwpwlyjwsd «Ywpwin» [Vatan] opwpbpenid, wuynd Ep, np
<pwuwn “Hhuph uwwunieiniuhg htnn nhdndwnnit pwg twdwly £ niqnuipybg
Unwdpnip  hwing  wwwphwpppht:  Wn  twdwynd  tw  plbwnwwnd  Ep
uwwungniup' wju hwdwpbind  Udbphywih Upwgyju| Lwhwugqubph Ynndhg
(dnipphwih  nbd  ppwywiwgwd uwnpwup G UYny wunw  wwwnphwppht
hpwwwpwwjhu wub), np wju hpwhpt; £ UWdGppywih Upwgjw) Lwhwugubipp, G
htwnbiwpwp npwbu (Enipphwynd  hwitiph wnweounpn oppuwy dwnw)b] upwug
hwdwp, ndpbip wwonmwwunwd Gu pnipp dnnnypnh dhwutwwunyentup: Gpypnpn
hnnywond, npp hpwwwpwydb, £ 2007 pwywup dwjhuh 19-hu  «UphiGe»
[Milliyet] opwpebpend, nhdniWdwwniu skp hhpwwnwyynd: FHpwund uywpwgpynid
thu  Uwnwdpnynud  guuynn  hwjwlwu nwpngubpht  ninnywdé  wuwuntu
uwwnuwippubpp' Yuwyws 1915 pdwlwuhu i hwynpnnn wwphubphu wnbinph
niubgwd nbwpbph  wnusnipywdp  hwitpp  nhppnpnpdwtu  hGwin: - TFpwund
wybjwgynd Ep, np h wwwwujuwt - wn ugwnuwhpubph'  opowtiwghu
nunuWuwlwu  hwunwwniegjwt  wuoptup  hnwwnptp £ hwbpht G fjuunpb;
hofuwunienuutphu dtinuwpyb) bwiuwqgnwywu dhongutip:
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. <uvumMuSuUruUL LeMMESUYUL ONGLUM NRG3NhLL

U <Cybjguppwjh Cwdwnwrunpju Uwhdwuwnpnipyniup

29. tybLgwppwih <wdwnwounypyuu' 1874 pwlwuh Uwhdwuwnpnigjuup
thnfuwphunn 1999 pYwywuh Uwhdwuwnpnigjwu 7-pn hnnywédp ybpuwgpjwsd k
«Uwpnnt wpdwuwwwunynieiniup»: ‘Hpwuny vwfuwwnbuynid L.

«Mbwnp L hwpgbi br ywonmwwubp dwpnnt wpdwuwwwwmyniginiup»:

30. Uwhdwuwnpnipju’ «Upinwhwjwnybnt G nbntYwunynipjwu
wquwuwunientu» ytipuwgnpny 16-pn hnnjwdny, wjupwuny, nppwuny ybpwptiptip k,
Uwfuwwnbuynd .

«1. Gpwotuwdnpynuw £ wpnwhwjinybint L wbntlwunyniejwtu wqunnieniup:

2. 3nipwpwuginip wud niuh hp Ywpdhpt wqwwnpbu dGwwynpbint, wpnwhwjnbint
GL hwnnpnbnt hpwyniup»:

31, Uwhdwuwnpnypjwt' «<pduwpwp hpwyniupubph uwhdwuwdwynwubip»
ytpuwaghpp Ypnn 36-pn hnnjwény uwfuwunbuygnid k.

«1.  <pduwpwp hpwyniupubiph uwhdwuwthwynwdubipp whbwnp £ niubuwu hppwduywu
hphdp: Ewywu uwhdwuwhwyndubpp wbwp £ hhduwynpwd [hubu nwouwihu opbupny:
Jdbpnugjup sh Yppwnynd nipg G wudhowlwu  Juwug uwywnuwint nbwpnd, btpp
gnpénnnijwu nptitk wy| pupwgp huwpwynnp st:

2. <hduwpwp hpwyniupubph vwhdwuwdwyndubpp wbwp £ (hubt wpnupugyws'
hwupwjht swhtiphg Glubiny Ywd wyng hhduwpwp hpwyniupubpp ywonwwubint hwdwp:

3. <hduwpwp  ppwyntupubph gwulwgwé  uwhdwuwihwynd  wbwnp £ [hup
hwdwswih:

4. <hduwpwp hpwyniupubipu nlubu wudbnudfubih punye»:
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P. Cybjguppwjh Lptwlw optuugpph 261 bis hnnjwoép

1. “ipnyph plpupp

32. tybgwppwih ppbwlwu optiuugpph’ «Nwuwjwlwu funmpwywungyeiniu»
ytipuwagpny 261 bis hnnywdu punniudb) £ 1993 pqwlwuph hniuhup 18-pu:
Uw Opbuugpph wju qyup dwuu £ Ywqdnd, npu wnugynd £ hwupwipu
fuwnwnnipjwu (paix publique) nbd ninnywd hwugwgnpdnieiniuubphu: Wu niwdh
dbg £ dnb) 1995 pqwlwup hniudwph 1-pt’ hbnbyw| pndwunwynipjwdp.

«Swulwgwd wud, npp hpwwwpwlwiht  wwnbinyentu jwd  funpwywunyejnu |
hpwhpnut npbitk wudh Ywd dh funwdp wudwig tundwdp' nwuwjwlwt wwnlwubinyejwu,
ErUhY Swadwl Ywd Ypnup hhdptipny,

gwulwgwsd wud, npp hpwwywpwlwhu d6ind qunwhwpwiununyenu £ nwpwsdnid'
uywuwwy nwubuwiny Ywunuwynp Yepwny uubdwgubine fwd wuwpgbine nju nwuwyh,
Eruhy Ywd Ypnuwywt fudph wunwdubipht,

gwulwgwd wud, npp dpbiunyu uywwwynd Ywqdwlbpwnud, fupwfunwnd  Yud
dwutwygnud § pwpnqupawyubiphu,

gwulwgwd wud, npp  nwuwh, btpuhly dwgdwu Ywd Ypnuph  hhdpbipny
hpwwwpwwjunpbu tubdwgunwd £ npbilb wush Ywd wudwug fudph Ywd funpwywu
ytpwpbpdniup £ npubinpnd upwug ujuwdwdp wjuwbu, np nnuwhwpynd £ dwpnne
wpdwuwwwwnynyejniup' |hup nw funupbipny, gpwynp Ynipbipny, wwwnytpubpny, dbunbpny,
wgptuhwih npubinpnuiutpny, e w) dklbpny, Ywd gwulwgwd wud, npp unyu hhdptipny
dfunnw £ gbnwuwwunientt Juwd dwpnyniejwu nbd ninnwdé w); hwugwagnpdnipjniuutip,
Ynwhw atitny uugbligunud £ npwiug upwuwynyeintup Ywd thnpénd £ wpnwpwgub) npwup,

gwulwgwd wud, npp nwuwjwlwu wwunlwubnejwu, tpuhYy dwqdwu Ywd Ypnup
hhdptpny hpwdwnpynw £ dwnwjniejniu dwwnniglip npbilt wudh Ywd dh funwp wudwug wju
ntwpnwd, Gpp wjn Swnwjnieniup twfuwwnbudwsé b jwiu hwuwpwyniyejwup dwwnnigbipnt
hwdwnp,

wwwndynud £ dhusk tipbip mwph wquwnwgpldwdp Ywd niniquupny»:
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2. <nnywdh punnibdwt wwpdnisiniup

33. Luuwpyynn hnnwdu punniubint wjuwdbnunyentut - wnwowgb| &
Cybtjgwphwip Ynnipg 1965 pwlwuh «fwuwjwlwu funpwlwunyejwu pninp
abibph bpwgdwu Jwupu» dhowqquihu Ynugbughwiptu («HudY» nb'u unnpbd
62-pn wwppbipnyeiniup)  dhwuwnt  hwdwnbpunnw:  Wn - Ynuybughwjhu
cybjgwphwiph Ynndhg dhwuwint tr npwund wwjpdwuwynpdwsd hp ppbwlwu
opbupp Ybpwuw)bint  wubhpwdbonnigjwu  dwuphu  FF 1992 Il 265-340-nud
hpwwwpwywd 1992 pwlwuh dwpnph  2-h hnpwgpnd  Sybjgwphwih
Ywnwywpniejniup nhnwpyb) £ HludY-h (nb'u unnpblt 62-pn wwippbipnigyniup)
dwutwynpwwbiu 4-pn hnnwdhg pfunn wwhwugubpp Gi 297-pn Lonud Ywpdhp
hwjinutp  wju  dwuhu, np  pwgwnniEjwdp  pofuwunyeNuutph  Ynndhg
funpwlwunyeywu  wpgbiph,  nph - Ypw  nwpwdynd - Ep Sygwiphwih
1874 pqwlwup’ win dwdwuwly gnpénn Uwhdwuwnpnuygjwu  4-pn hnndwdp
(wpgbywsd £ MHudY-h 4-pn hnnjwodh «g» Ybwnh hwdwdwiu), CyLiguwphwih
optupubpp sGu pwlwpwpnd Ywd dhwjy dwuwdp GU pwdwpwpnd MHudY-p
wwhwugubpp:

34. CybGjgwphwih Ywnwlwpnieniup 298-301-pn Lobipnud ywjwynst) £ dp
Unndhg' puwysnipjwt  hwdwwwwwufuwu  hwwndwdubphu  Jppwynpbint Yud
wuwngbnt tywwwyny nwuhunnwwu pwpngsnipjwu b gunwihwpwfununywu
hwdwp ppbwlwu wwwdwdhgngubip Yppwnbine Gr Jjnwu Ynndphg' Yupdhph nt
dhwynpnudutip Ywqdbiint wquwnigjwu uwhdwuwnpwlwu hpwyniupubiph dhobit
huwpwynp hwwunieyniup: Wu ugb £, np MHu4dY-ny thnpd £ wpyb yepwgub) wju
hwlwuniejniup  npw  4-pn hnnwénud  upywd  «Uwpnnt  hpwyntupubiph
hwdpunhwunip hnswlwgpnd wdpwagpywé ulygpniupubipht hwdwwwwnwufuwu»
npnyeh dhongny: CybGjgwpwlwu nnlywmphuwtu hhduwywunwd hwpnd Ep wyu
wnbuwybuwpu, np wyu hpwynitupubipp hwwuwpwwbu wpdtipwynp Gu nt wbwp E
hwywuwpwwbu  wwonwwudbu:  Lbnbwwpwnp  nwdnwdp  npwug  dhobi
hwywuwpwYonnipinitu  hwuwmwwnbint dby Ep: NMwuwjwlwu  funpwywuniyeiniup,
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(hubing  dwpnwjpt wpdwuwwwwynigjwu  ujwwndwdp  nnudgnieintu,
fuwfunnud tp wudtwlwu wquwunpjuwu  Ge optuph wnobic hwjwuwpnipjwu
uwhdwuwnpwywu ppwyniupubpu nt wpgbywséd Ep dhowqquihtu  hwupwjhu
hpwyntuph 2powuwyutipnid: Ujnw Ynndhg' dnnnpnwdwpwlwu hwuwpwynyejwu
dto  Ywpdphph G dhwynpnudubp  Juqdbint  wqwuwnyejwu  hpwynitupubipp
Ywpbinp thu pwunwpwywtu pwuwybdh hwdwp G swybinp £ pGpwquwhwnybhu:
uwjwd nwuwjwlwu  funpwlwunEwt  wnwowpywd  ppLiwlwuwgnudp
wgnbignieiniu sh niubigh] wyn hpwynwpubph Engjwt Jpw, wjunwwdbuwiupd,
npwup Ywupub Gu MHrudY-h 4-pn hnnjwény twhuwwnbujwd pwpngsniejwt pninp
wnbuwlubpp ppbwlywuwgnuip: Npnp nbwpbpnud uw Ywpnn Ep hwugbgub,
ophuwly'  unghnnghwlwu  Ywd  wggwpwuwlwlu  hbGwnwgnwuniyeniuubph
shhduwynpws vwhdwuwthwynwdubph: <Gnbiwpwp otignu wuhpwdbon £ nub|
nwuwjwywu wwnbnieniu Gt funpwlwunie)niu, wuhwpqwihg Ybpwpbpdniup nt
tubdwgnud  hpwhpbint - dpw, npnup  nwuwjwlwu  gbpwquugniRjwu
wnbuniejniuutiph hpduwlwu Gu hpwlywunwd ywwndh wpdwuh wwppbpu Gu, npnup
hwugbigunud Gu nwuwjwywu wwnbinEwu Gt wjjwwnjwgniejwu: Unyu hnnjwdny
huwpwynpnigniu Ep - wwijhu hwodp  wnubine hhduwpwp  wquunyggniuubpp’
MHudY-p hbn hwdwwwwnwutuwunye ittt wwywhngbint hwdwp twjuwnbuwsé
ppbwywu hpwyniuph unpdbp uwhdwubhu: Ywpdhph tie dhwynpndubp Yuqubine
wquunijwu  hpwyniupubiph gqpwnbgpwdé  hwwnyy  wbnp  wpbidinjwu
dnnndpnwywpnigjwu  dbe'  punhwunyp  wndwdp, L SYbjgwpwlwu
Ypuwwudhowlwu  dnnndpnwdwpniegjwu  dbe'  Jwutwynpwwbu,  JdEdwwbu
wpnwpwgund Ep wyn huwpwynpnieiniuhg ogunybip: <Gunbiwpwp wuhpwdbion k
Jepwwwhnd wub] MHudY-h 4-pn hnndwdh wnusnygjwdp (nb'u unnpbl 63-pn
wwnppbpniejniup):

35. Wuwhuny, wnwowplywsd sGiwytpwnwip, npp hGnwgwjnd 4bpwséytig
261 bis hnnjwsdh § 4-h, niubip hbinbyw| pndwunwynieiniup (Unyu nbinnud, ko 304).
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«Swulwgwd wud, npp funupbipny, gpwynp unebpny, wwwybipubpny, dtuwnbipny,
wagpbupwh npubinpnuiutpny, pE wy dtibpny hpwwwpwlwjunpbu vubdwgund £ dbYy wy
wudh Ywd wudwug fudph dwpnywiht wpdwlwwwwynyeniup upwug nwuwih, Ltpupy
owgdwu Ywd Ypnup hpdpbpny, Ywd gwulwgwd wud, npp unyu hphdpbpny wuwpgnud k
dwhwgwd wudh hpgwwwyp ... ywwdynd £ npnpwyp dwdybinn wquuwgpydwdp Yuwd
wnwqwupny»:

36. Cybygwppwih Yunwdwpniejwu hnpwgph hwdwdwju (k9 308-309)'

«Uwhwgwd wush hhowinwlu wuwngbip ubpwndb) b hwugwgnpdnipjwt uwhdwbdwt
dbg npwbu wyu nbithghnuhuwnubph Ynndhg wwwndwlwy thwuwnbpp Yendtiniu: hwlwgnbin
dheng, npnug Ytind ghnwlywu wofuwwnipniiubinp tnwpwsdnud G nbunyeyniutin’ hwjnuh
«Unigdhgjuit unun» wudwudwdp, nph hwdwdwiu® <nnpnuwnp tippbip wbinh sh niutighy Ge
ququfughlubipp tipptip gnynuggniu gbu- nubigh: w hwdwéwiu uwwuyt) Gu Ytg dhihnuhg
2uw wybih phy hpbiwubp, Gunp, pwgh npwuhg, hptwutipp wunbuwlwl ne phuwtuwlwu
ognun Gu punbi <npnpnutnhg: Mwwndwlwt thwuwnbph wju Yndnuwiubpp sku Yupnn
nhiwplyyly npwbtu gnun - wwindwpwutbph  dhgtit dwquws  Y&6:  Fpwuny - hwéwfu
pnnunplyynid £ nwuhunwwt pwpnggnigjwt dh GG, npp dwutiwgnpuiybu Juwtquiynp k,
tipp ehpwtup Ypeniejnit uinwgnn Gphinwuwpnutint Gus:

37. Gybjgwphwjh nwotwjhtu fjunphpnwpwund wugyugywd putwpynidubiph
pupwgpnud Ugquwjhu funphpnh dh wunwd otownb| £, np n's NHudY-u, n's £ unp
npnyep s6U uwhdwuwthwyynd Lninpnuinny, wy ninnjwd tu punhwupwwbu
Wwj|wwnjwgnLjwu, nwuhquh, wuhwunnipdnnuywunypjwu G
hwjwubdwlwunyegjwu ntd wwjpwnphtu (BO/CN 1992 VI 2650-2679, L9 2654): Syjwy
funphpnwpwuwywu Yndhinbh qbynignnp yywjwynst) £ nbpunh gqbipdwubptu G
$pwuubiptt  wwppbpwlubph  dhotic wnjw  wuhwdwwwwnwufuwunyentup Gt
Uqquwjhu funphpnh 1992 pqwlwuh nblywbdptph 17-h uhunnd hunwybgnpb), np
gunwthwpp  «gbnuuwwunyyuu  pnnp - Getbphu wunpwnwpsu £ bnbl
dhwdwdwuwly hnnud Yuwwwpbind npw hhduwlwu oppuwyhtu’ dwutwynpwwbu
hpbwutiph ~ <ninpnuwnpt,  vwlwjy  wwpq L, np Udwuwwhwy  pnnp
hwugwgnpdnipjniutpp wbwp [ nwuwwwpndtu: Wn  huy  wwwnbwnny,
«gbinwuwwunieniu» [‘genocide’ (le génocide)] bgpnyeh thnfuwpbu wbwp Lk
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ogunwgnpdyh «gwulugwsd ghnwuwwunieiniu» [‘any genocide’ (tout génocide)]
Ggpnypp» (Unyu wbnnwd, Lo 2675): Funphpnwpwund wuglwgywsd hGwnwagw
putwpynwiubph pupwgpnd’ 1993 pqwywup hnwhup 8-hu, Uqquwjhu funphpnh
Yndhwnbh qtynignnp wwpqupwub) £ hGunwquwind Lpbwlwu optiuugpph 261 bis
hnnywoh § 4-h yGpwoddwd npnyph 2powuwyutipp hGuinbyw) Ytpw (BO/CN 1993 I
1075-1080, k9 1075-1076).

«4Undpintu nhwwpyt £ Lwhwuqubph funphpnh G Ugquihtu funphpnh dhobit wnfw
wmwppbpnieiniubph wwppbp Ybnbp i h ybpon wnwowplb, np np ... punniubp
Lwhwuqubipp funphpnh wnwownlwd thnthnfunigyniuubipp’ pwgwnniRjwdp
gnwuwwunigjwu YGpwpbpjw snppnpn wwippbipnygjwu, npnwd YUndhnbu wnwowpynd k
ogunwgnpdt «gbnwuwwunyeiniu» [‘a genocide’] tgpnypep' uwwh nublwiny gwulwgwsd
gbnwuwwunieintu, np  ndpwfunwpwnp Ywpnn £ owbnp  nbuwi Npng  funuuwlubp
wunpwnwpdty Bu ppnbinh gwpnbipht [dwutwynpwwbu hpwpjwt Uwiuhht Jupswlwadh
Ynndhg Ywwnwnpyws] b pwysniejwt wy fudpbiph, htswbu ophtwy’ hwytiph 9wpnbipht:
Tpnypep wbiwp b nwpwddh ginwuwwuniejwu wyu pninp oppuwyubpph Ypw:

hus ybGpwpbpnwd £ wju swihwuhoubphu, npnup wbwp £ hwodh wnub, wyw wnlw b
«Stnwuwwunywu  hwugwgnpdneniup  Ywufuwpgbbine Gi ywwndbine dwuptu» UUY-h
Ynuybughwu: Stinwuwwunipjwu hwulwgnipiniup uwhdwubiint hwdwp wuhpwdtown £ hnnud

Ywwwnb) wjn dhowqquihu Ynuybughwjhu»:

38. Uqquwjpu funphpnwlwu wlu Spbunbpdwibpp  hwuwnwwnb £ owju
dnunbigndp htimnbiyw| YGpw (Unyu wnbinnud, o 1077).

«Rutwpyyb £ vwbt wju hwpgp, b hust £ hwdwpynwd gnuuwwunyeniu: Lodbg &, np
(Gnipphwjh pwnwpwght hwywuwpwp Gppbp sh ogunwagnpdh «gbinwuwwunyentu» Ggpnyep
hwj dnnnypnh htn Juwywsd nnptipgulwu nbwpbpp uwhdwubnt hwdwp: Yndhwbu qunb k,
np «gbinwuwwuntpjnLu» [‘genocide’] Ggnnypeh ogunwgnpdnidp, Gupwnptiny
gbnwuwwunientuu punhwupwwbtu, wy ns E «npnawyh» [‘the’] Ywd «npbitk» [‘@’] Ynuypbiwn
gbnwuwwunyeintu, wbwp t wwwddh wdbunipbp, oppuwl uwbi  Pnuthwind G
Lbpgtignyhuwynud: Gpp dnnndpnht ny dhwju qpynid Gu gnjnipyniu niubuwnt hpwyniuphg,
wjibt hwuwmwghnptu pw)tip Gu dEnuwpynid upw ybpwgdwtu ninnniejwdp, nw hwdwpynud
gbhnwuwwuniejniu b wtiwp £ nhunwpygh npwbtiv hwugwagnpdnie)niux»:
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39. 261 bis hnnwsdh § 4-p punniudtp £ SyGgwphwih  Fwotwiphu
funphpnwpwup  Gpynt wwjwwubph Ynndhg 1993 pqwlwuph hniwhup 18-pu’
Uqgquwyhtu funphpnnid 114 Ynnd b 13 nbd nt Lwhwuqubph funphpnnud® 34 Ynnd b
0 nbd Gwjubpp  hwpwpbpwygnipjwdp:  Wunwwdbuwjuhy, pwuh np  wju
yhéwnlyti Ep, Yupnn Ep nidh dbg dntiby dhwju wiu pwithg htinn, tipp SYtyguinhwih
dnnnynipnp  hwunnwwbp  wju hwupwpyth  dhongny (FF 1993 11 868-869):
Cwupwpybu nbinh £ niubgb) 1994 pywywup ubwwnbdptph 25-hu: Uwutwyhgubipp
phyp Ywaqubty L 45,9%: Quwyubph  54,7%-p  hnnwdh ogqwhu Ep,
hwdwwwwnwufuwuwpwp 1132 662 Jwpn Ynnd £ pytwpyb) Ge 939 975 dwpn' nbd
(Lhdwlwagpnipjwu nuauwiht gpwubuywy, Uppnwn uipwiphuphly np - Uinipu
[Office fédéral de la statistique, Miroir statistique de la Suisse], 1996 pYwlwu, Lty 378
GL owpniuwynypniup):

40. Lpbwlwu optiuugnph 261 bis hnnywdh punniunwihg h ybp Gnb| £ wju
nidp Ynpgpwd dwuwskint wd npw gnpoénnnigjwu 2powtiwlyp uwhdwuwdhwybint
wmwuuybig wnwowpy: “Hpwup pninpp dbpdyt] Gu Sybigwphwih funphpnwpwuh
Ynndhg:

3. ULwppwt npdnidwippnih gnpdp' 1915 pdwlwbht Ge hweonpnnn
pwphbphts - iplinp - nibgué nbuplpp Ybpwpbngw
hwyinwnwnpnyaynitiinh wnbsniywdp Yhpwnnysyniip

41.  Qwjtiph G enippbph Ynndhg hwdwwwwnwufuwuwpwp 1995 pwywup
ubwwbdptphu G 1996 hniudwphu SYguphwih funphpnwpwu ubpluwjwgyws'
1915 pywywupu Gr hwonpnnn wnwnphubpht nbnh nwbgwd nbwpbpp npwbu
gbnwuwwunteintu dwuwsknt, hwdwwywwnwuluwuwpwn dwuwskinig hpwdwnpybnt
YGpwptinjwy tipyne fuunpwgptiphg htinnn 1997 pdwlwuh wwphihu: Syggunhuw-
Cwjwunwu  wunghwghwu, 261 bis hnnwdh § 4-p hwdwdwju, dwutwynp
dbnwnpwup £ ubipluywgptiy enipphwih futinpughpp unnpugpwd dh pwth
wudwug nbu:
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42. 1998 pywlwuh hniyhuh 16-hu PGnu-Lwnwwybuph 2powtwihu nwwnwpwup
Ywpéb] £ qupnypp' gunubind, np wunghwghwu, h wwppbpnyeiniu wuhwuih, skp
Ywpnn |putp 261 bis hnnwdéh § 4-hu hwlwunn  wpwppubiph  wnwdnn:
cybjguphw-Lwjwunwu wunghwghwih Ynndhg ubipyujwgqwsd pnnnph hwdwdw)u'
1999 pywlwuh thGnpdwph 10-hu PGnu Ywuwnup Sbpwgnyl nwwnwpwuu
wuthnthnfu b pnnb wjn npn2nidp:

43. b wwuwwuluwu wyu npnadwt’ 2000 pwywup wwppih 18-hu dwgnuiny
hw) CybGjgwphwih bpynt pwnwpwgh, 261 bis hnnwsdh § 4-h hwdwdwju,

dwutwynp dbnwunpwup £ ubpywjwgpt (Gnipphwih fuunpwaghpp unnpugpwd
tnwuubpynt wudwug nbu:

44. 2001 pJwlwuph ubwwbdptph 14-h nwwuwydbnny Ptinu-Lwniybup
opowuwiht nwwnwpwut wpnwpwgnt) b wdpwunwujwubphu: “pwund upynid E,
inter alia (h phyu wybp), np h wwppbpnyeniu UJunphwih Ge Spwuuhwip’
<ninpnuinp - dfunbint  dwuhu  optupubph, npnup  Jdhwju  YGpwpbpnud  Gu
dninpnuwnhu, 261 bis hnnwdh § 4-p uwhdwuwhhwyywsd st npbitk Ynuypbinn
wwwndwywu nbwpny: Wuntwdbuwjuhd, npnawyh uwhdwuubpnud
nunwduwuhptiind 1915 pJwlwuhu Gi hweonpnnn wwphubipht wbinh  niubigwé
ntiwpbiph - wnugnipjwdp  nhppnpngnup, nwwnwpwup npngtip £ wjn hnndwsdh
hdwuwnny npwup npwbiu «ginwuwwunyentu» npwybiint hwpgp pnnub| pwg, pwuh
np wju gwnb £, np wdpwunwujwjubppt wdbu nbwpnw wbwnp £ wpnwpwgub),
pwup np upwug nbwpnid hwugwlwqdh wnwppbphg pwgwlwind Ep hwugwynn
dinwnpnueiniup  (mens  rea). dGdwuwiny bu hpGug Ypenientup  unwuwiny
(Fnipphwynud’ upwup dfunb) Gu, np 1915 pJwlwuhu Gi hwonpnnn wwphubiphu
wnbinh niubgwd nbwpbpp ginwuwwunyeniu Bu' gunudbinyg Pnipphwih Yppwywu
hwdwlwnpgh wgnbgnipjwu  wwy, hGnbiwpwp sGu  gnpdtii nwupunwywu
owndwnhpubphg Glutiny:

45. Bpynt wudhup, npnug dwutuwynp dnwnpwupny ywpnype Ep hwpnigyt,
pnnnpwpyt; Gu Pbnup Ywuwnup Sbpwgny nwunwpwu: 2002 pwywup
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wwnhth 16-ht uywgpwsd Yénnd wiu dbindby £ pnnnpp’ wunbing, np Jupnye sk
Ywpnn hwpnigytp dwutwynp denunpnnh Ynndhg 261 bis hnnjwoh § 4-h
hwdwdwju, pwuh np wju dhwjt Wwowmwwunid Ep hwupwihtu fuwnwnnieyniup, wy|
ns et wuhwwh hpwywlwu 2whbipp, GL np ginwuwwuniejwu dfunnidu hupupt skp
Ywpnn Juwub| wuhwwnht' wulwiu upw wuduwywu wwwndniegintupg:

46. Cybjgwphwih nwouwhtu nwwwpwu ubpluwjwugywséd hbGunwgw pnnnpp
dtipdt| £ 2002 pwywup unjbdptiph 7-hu jwjwgpwsd nwwnwybnny (ATF 129 IV 95):
Qwwwpwup npngbp k, inter alia, np, 261 bis hnnwdh § 4-h hwdwdwju,
hwugwagnpdnipiniup Yuwwywsd tp hwuwpwwywu Yupgh hbwn, Gi wuhwwnwlwu
hpwyniupubpp  dpwju  wuninnyhnptu  thu  wwownmwwuynd  wju  npnyph
opowuwlubipnw:  <bnbiwpwnp  hwugwgnpdnigjwu  Gupwnpw]  Ywuwwpnnh
Uywundwdp hwpnigwd Jwpnyphtu wuhwwun wnndnnubpp sEht Ywpnn dwutuwygt:
Uybihu, gbnwuwwunipjuu gnun dunnwdp, npw pwuwynygjwt' Ynwhw 6kinyg
ujwqgbignudp wd wpnwpwgdwu thnpdp 261 bis hnnjwsdh § 4-h pdwuwnny
nwuwjwywlu funpwlwunyejwu npubinpnudubp skhu' Ggpnyph ubn  hdwuwnny:
uwjwd udwu wpunwhwjnnie)niuutipp Ywpnn Ehu wgnbignyentu niubuw| wuhwwnh
Ypw, wjuniwdbuwjupy, quwup unyupuy |nipe |hubnt nbwpnd 2wpniwiwynd Ep
duw| wuntnwyh:

4. Cybygwphwyh ppEwlwt opbuugpph dnwu Yepwpbipbiih npnypubpp

47. Cybjgwphwjh ppbwlwu optuugpph «3btnwuwwunteiniu» YbGpuwgpny
264-pn hnnwénd  wyn  hwugwgnpoénieiniup  uwhdwuynd £ hbunbiyw
dbrwytpwdwdp.

«3nipwpwugnip np, ny Ywwwpnd b hbnbyw| wpwppubphg npbt deyp’ uywnwy
niutuwiny phy Ywd dwuwdp ybpwgubint wgqwihtu, nwuwjwlwu, Ypnuwlwu Ywd Lpuhy
funidp, ywwndynud £ gdwh wqwwwgpydwdp Ywd ny ywlwu, pwu wwup wwpph dwdybinny
wquwwnwgnydwdp.
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w)  fudph wunwdubpht uywubp Ywd Upwug dwpduwlwu Ywd hngblwt |nipg
Juwu wwuinbwnbp,

n) fudph  wunwdubpht  nhunwynpnigjwdp  YEuuwwu  wjuyhuph  wwjdwoubp
wwpwwnpbp, npnup Ywpnn Gu hwuqgbgul] upwug |ppd Ywd dwubwyh $hghywlywu
nsuswgdwup,

q) wjuwhup dhongubip uwhdwubip Ywd dtnuwnpybip, npnup dhindwd Gu wyn fudph
opowuwlyubipnid dwulwdunieiniup Ywufubiniu,

n fudph GpGluwubpptu JdGY wy funwp pnup wbnuihnpubp Ywd nbnwihnfudwu
hwdwp bwhuwwywwnpwuwnbip»:

%t Muwpuwnhp nd sniutignn dhounpnwqghp (postulat) phy 02.3069

48. 2002 pYwlwup dwpunh 18-hu wqaqwjhu funphpnwywu
wnu dwu-Ynn dnnpnu ny wwpunwnhp nid niubignn dhounpnwaghn (postulat) Ep
ubpyuwywgpt) Ugguwihu funphnipn’ 1915 pwlywupu Gr hwonpnnn wwphubphu
nbnh nwubgwéd nbwpbpp npwbu gbinwuwwunienu  dwuwskiint  bwywwnwyny:
Mpu dnnpnjh wwonnuwdwpdwu dwdltnp pwuwng hbnn' 2003 pwlwup
nGlyunbdptiph 8-pu, hwdwwwunwufuwt wnwownyh twuwdbnuniejwdp tp hwunbu
GUG, wpu “ndhupy np PnwWwup [Dominique de Buman]: b hhduwynpnidu
wnwownyh' wuynd Ep, np Unwohtu hwdwoluwphwihu wwwnbpwqdh pupwgpnid
Oudwujwtu Ywyupnyeiniund  hwjtph  puwouonudp  Mwdwit; Ledyhup  hwdwp
Sdwnwb| Ep npwbu hbudwu Yen' «gbnuuwwunygniu» pwnp opowtwnnipjuu dby
nubGint hwdwp, G np hwonpnnn  Ynuybughwjnud  wdpwgpywéd Ywunuubipp
hunwynptu hwdwwwwnwufuwund thu hwy dnnndpnh ybpwgdwu gnpdpupwghu:
Wu Gwuwskin npwbu  gbnwuwwunyent’® Sybjguphwtu  wpnwpwnwwnnigeiniu
Yppwywuwgubin gnhtiph, ypwwpwsdubipph Gr hGwnunpnubph tjwundwdp, Yywufubp
dwpnyniypjwu ntd ninnywd wj| hwugwagnpdéniejniuutinh Yuwwwpnwip, gnyg Yunwp

hp uyhpywonipintup dwpnnt hpwyntupubippu, hwpgwupp thnppwdwutntejniuttiph
GL dhowqgqwjht ppwywt wpnwpwnwwnnyejuu tywndwdp: Yhuwjwynsdb) Ehu wy
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dwpdpuubip, npnup wju nbwpbpp dwuwst] Ehu npwbu gbinwuwwuniyentu, Gt
hnyu Etp hwjwnugb), np dhounpnwagph punniunwip Yupnn Ep bwywunb) hwibph G
pninptinh dhobiL inGiwwt fJuwnwnnigjwu hwuwnwwndwup, husp Ywpnn Ep hhdugwéd
(hub dhwju  wwwndwywu Godwpunypjwup  hwdwwywwwufuwunn  punhwuntp
inbuwlywuh ypw:

49. 2002 pywywup dwjhuh 15-hu CyGigwpphwih Ywnwywpnipniuu hp
wnwpyniginiut Ep hwynub) wyin wnwowpyh Yepwpbpjw|' ugbind, np suwjwsd upwu,
np dph pwuph wnhputpny hp Yyaunwygnie)niuu Ep hwjnub) nnpbipguywu owpnbiph Gt
quugywowjptu  wmbnwhwunigyniuubph  wnusniejwdp, npnup  hwugbigptp  Ehu
Oudwujwu  Ywyupnypjwtu  hwy  puwyshipjwu  opowund  dtd  pyn gnhbph,
wjuniwdbuwjuhy, wju Yuwnpdhphu tp tnkj, np wju hwpgp Yuwydws £ ywundwywu
nunwWuwuhpnypjwu  htwn: Wu twbt wybwgpt £, np pwuh np wju hwpgp
ypwptbpnud  tp gwdwiph  ywwdwlwu  nbwph, npw  2nipg  hwownnieiniu
hwuwmwwnbnt ninnnipjwdp wnwybjwwbu owuptip wbwp E gnpdwnpthu npwu
wnugynn Gpyputinp: Sytiguwnpwih wpnwpht punwpwlwunigjudp thnpd £ wnyb)
hwownipjwu hwuub] nipphwih G <wjwuwnwuh dhobt hwpwpbpngniuubpnd’
pwnwpwlwu GpYytununyejwu dhongny, npp hwuwnwwyb) Ep 2000 pwlwupu Gi
dwutwynpwwtbiu  Ybpwpbpnud  Ep dwpnne  ppwyniupubphu: - Uhgunpnwaph
punniundp  uwwnunu  Ep Ywujuwlw| dpuninpn dGiwydnpbp  hwunwunydwd
Ywunuwynp wwonmnuwlwu GpYfununiygjwu onipg: Uhounpnwgph htnhuwyubipp
Gupwnpnw thu, np nw Yuwwuwh fEnipphwih G Cwjwuwnwuh dhobit nbiLwywu
fuwnwnnpjwt  hwunwwndwup'  wpnupnyegjwu  ninGpd  hnbind  hwy  gnhbipht,
uwlwju npw punniundp Ywpnn Ep uwbe nwbuw] hwlwnwy hGnGiwup G
wnwowgub] hniquywu wihp, npp Ypwpnwgubp wyn tpynt Gpypubph dhobic
hwpwpbipnieiniuubipp:

50. 2003 pywywuh nbYywbdptph 16-hu  [hwywqd puuwpynihg hbwnn
Uqquwyhtu funphnipnu punnwuby b dhounpnwghpp' 107 Ynnd, 67 nbd, 11 dinuwwh
dwjubiph  hwpwpbpwygniejwdp: Hw hGppwywu hwdwpu £ 02.3069 Gi niup
hGwnbyw| pnuunwynie)niup.
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«Ugquijht funphnipnp dwuwsnd £ 1915 pqwlywuph <wing ghinwuwwunieniup: Wu
Trwotuwihtu funphpnhtu fuunpnd £ h ghnnejniu punniutp nw Ge hwnnpnb] hp nhppnpnanwdp
unynpwpwp Yhpwnynn nhjwuwghunmwlwu ninhubpny»:

t. Cybjgupphwih nwrtwhtt nwunwpwup dwupt 2005 pYwlwuh opkupp

51, gybjgwphwjh nwotwihu nwwwpwuh dwupu 2005 pywlwuh optuph
106(2) hnnwény twiuwwnbiuynwd k, np Fwotwiht nwwmwpwup sh niunwduwuppnd
wju  hwugqwdwupp, pG wprynp wnw £ hhduwpwp  hpwyniupubph  Jud
Ywuwnnuwihu Ywd dholwuwnnuwihu optiuputiph fuwfunnud, Gebt pnnnp pbipwd
wudp wwunpwé Yhpwny sh pwpdpwgund wyn hwpgp G sh pnnnpwnpyne:

. <uvunusSuuvruuu UhUR2SU3hUL 64 GdrNMUYUL hPUYLNRLLe

U. Cunhwunip dhowqquiht hpwyniupp
1. SGnwuwwbniypywb wnbsniypyudp

52. «Sbnwuwwuniejwu hwugwgnnpdnieintup Ywufuwpgbitint G ywwndbnt
dwuphu»  Ynudbughwu (78 Upwynpqwd  waqgbiph  Yuqdwybpwnipjwu
wwpdwuwgptph 2wpp (UNTS) 277) punniudt; £ Uhwdnpdwd  wqgbiph
Ywaqdwybpwnigjwu (UUY) Sfuwdnp  wuwdplbwh Ynndhg 1948 pqwlwuh
nGywbdptiph 9-hu Gt nmidh dbe £ dwbp 1951 pwlwuph hnwwdwph 12-hu:
cytjgwpphwu dhwgb £ npwu 2000 pYwlwuh ubwwnbdpbph 7-hu, Gi wju
ghpénnnipjwu dbe £ npytip 2000 pwlwuh ntywnbtdptiph 6-hu (2121 UNTS 282):
“Yhw ybpwpbpbh npnyeubipu niubiu hbGnbyw| pnquunwynie)niup.
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<nnywé |

«NMwjdwuwynpynn Ynndbipp hwunwwnmnd Gu, np ghnwuwwunieniup, wuljwiu wju
hwugwdwuphg' Ywwwpdnd £ fuwnwn, pb wwwnbpwqiwywu wwjdwuubpnd, puwn
dhowqqwjhu hpwyntuph, hwugwagnpdnie)nit k, npp upwup hwuduwnnid Gu Ywuluwpgb b Gi
wwwndtip:

<nnyws 11

«Unyu Ynuytughwynud ghnwuwwunieniu pwuwynud £ hbwnbyw| gnpdnnniejniuutiphg
gwulwgwsdp' Yuuwpjwsd wqquyht, tRuphYy, nwuwjwlwu Ywd Ypnuwlwu npbik funwdp,
npwbu wjnwhuht, (nhy Yud Jwutwyh nguswgubint dunwnpnipjwdp’

w)  fudph wunwdubphu uywubn,
p) fudph wunwdubphtu dwpduwywu Ywd hngblwu nype Juwu wwnbwnbp,

q) fudppht  nhunwynpnipjwdp  YEuuwlywu  wjuwyhup  wwjdwuubp  wwpunwnpbp,
npnup Ywpnn Gu hwugbigub) npw phy Ywd dwutwyp nsuswgdwun,

n)  wjuwhuh dhgngutin hwplwnptip, npnup dhindwd Gu wyn fudph opgwtiwlubipnud
dwulwduntegyniup Ywufubiniu,

G) fudpp GpGluwubphu dBY wy funwip pnup wbnwtnubip»:

<nnywd 111
«Mwwndbh bBu hbnbyw| wpwppubpp'
w)  gbnwuwuwunienlup,
p) gbinwuwwunyentu Yuwnwpbnt hwugwynp hwdwdwjuniye)niup,
q) gbnwuwwunteinu Yuunwpbiint wudhowwu Gt hpwwwpwlwihu hpwhpnwp,
n gbinwuwwuntynu Yuwnwpbint thnpap,

b) hwugwygnip)niup ginwuwwuniejwt Yuwwnwpdwu dtio»:
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<nnyws vV

«NMwjdwuwynpynn  Ynnubpp  hwiduwnnd Gu  hpbug  uvwhdwuwnpnyeniuutphu
hwldwwwuwwufuwu punniub] unyu  Ynudbughwih npnypubipp gnpdnnniuejwu dby nubint
hwdwp  wuhpwdbtion  opbuunpnieniu G, Jwuuwynpwwbu, uwhdwub]  wprynwwybin
wwwndwdhongubip gbnwuwwunigywu Ywd 11 hnnpwdnd updwd djnu wpwppubiphg nptik
dtyp hwdwp denwynp wudwug ujwndwdp»:

<nnywé VI

«Wu wudhup, npnup dbnwunpynw Bu gbinwuwwunigjwu Ywd I hnndwénd updwd
djnwu wpwppubphg npbit dyh Ywwwpdwu dby, nwunwwwpnynd G wju whwnnugjwu
hpwywunt nnphpniuwih Ynndhg, nph nwpwdpnud yuwnwpyb) b win hwugwgnpdnie)niup, Yuwd

wjuyhup ppbwlwu wphpniiwih Ynndhg, npp ppwywgnpnieniup  twpwdynd £ owin
hpwywgnpniejniup Gwuwswd Mwjdwuwynpynn Ynndbph Yypw»:

<nnpjuws IX

«Mwpdwuwynpynn  Ynndbph  dhobe  Jbébpp'  Yuwydwsd unyu  YUnudbughwih
dEjuwpwudwu, Yppwndwu Ywd Yuwuwwpdwtu hbwn' ubpunw| gbnuuwwunyejwu Yuwd
hnnwdnud upywd dinwu wpwppubiphg npbit dGyp Ywwwpbine hwdwp npbils wbunnyegjwu
wwwnwufuwtwwnynipjwu  Ybpwpbpjw;  Jybébpp,  hwusuynd  Gu Upnwpwnwunnipjwu
dhowqquihtu nwwwpwupu' yeéh Ynndbphg npbik dGYh wwhwugny»:

53. Uhowqquwjhu ghuynpwlwtu wpphpniuwih «Gdpnwywih YEunmpnuwlwu
nidtiph gfuwynp ywunbpwqiwywu hwugwagnpdutiphu hGunwwunbint e ywuwndtint
dwuhu» 1945 pwywuh ognuwmnup  8-h  hwdwdwjuwagphtu  («Lnunnup
hwdwdwjuwghp») (82 UNTS 279) Uhg Ywunuwnpnipjwu 6-pn  hnnjwdp
Jpwptpnd £ puwnwnnipjwu . nbd  ninnywd  hwugwagnpdnipyniuutippu,
wwuwbpwqwlwu hwugwgnpdniginiuutpht Gt dwpnyniejwu  nbd  ninnjwd
hwugwgnpdnipniuutipph:  “tpwuny,  wjupwuny, nppwuny YGpwpbpbh L,
uwfuwwnbuynud £
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«...

<bwnbyw| wpwppubpp Ywd npwughg npbil dyp Sphpntuwih ppwywgnpniejw ubinpn
gunuynn  hwugwgnpdnyeniuutp  Gu, npnug  hwdwp  Uwjpwwnbuynd £ wnwuéhu
wwwnwufuwuwwnynipjntu.

q) Uwpnymppwt nbd  ninnué  hwbigwgnpénygyniattp,  Jwutwynpuwbiu’
uwwunypintu, puweugnid, unpluwgnid, wmbnwhwunienit br w) wudwpnywihu wpwpputp,
npnup Jwwwpynud G wywwnbpwglhg wnwe Ywd npw pupwgpnd gwulwgwd fuwnwn
puwlsnipjwu  ujwuwdwdp, Ywd hbnwwunndubp'  pwnwpwlwl, nwuwwlwu  Ywd
Ypnuwlwu hhdpbpnd  Spppnitwh hpwywgnpnipjwu ubippn gqwuynn  guulwugwd
hwugwgnpdnipniu Yuwnwpbint hwdwp Yud npw wnusnpyudp' wulwiu wjiu hwugwdwuphg,
et wprynp fuwflunynd £ wiu Gpyph ubpwybwnwywu opbuunpnieniup, npnud Juwwpdby
hwugwgnpdniejniup»:

54. Upowqqujhu ppbwlwu nwwwpwup'  <nndh  wunuwnpnyeiniup
(URYT Gr <nndh Ywunuwnpnieynit) (2187 UNTS 3) punnwuyby £ 1998 pwywup
hniyhup  17-hu Gt CyGgwphwih  Ynndhg Juwybpwgyty 2001  pwlwup
hnyunbtidptiph 12-hu (2187 UNTS 6): Uju nidh dbig £ duinbp 2002 pywlywuh hnihuh 1-hu:
“Yhw ybpwpbpbh npnyeubipu niubiu hbGunbyw| pnquunwynie)niup.

<nnywé 5.
Twwnwpwuph hpwyjwgnpnipju ubppn qunuynn hwugwgnpénieyniuubp

«l. “wwwpwuh  hpwywgnpnieniup  uwhdwuwdhwyynd £ wnwuduwwbu dwup
hwugwanpdnipniuutipny, npnup  wdpnnoniejudp  Ybpgpwd  dhowqgquih  hwupnigjwu
dwnwhngnipjwt wwwdwn  Gu:  Unyu  Ywunuwnpnipjwt  hwdwdwjt'  “Gwwnwpwuh
hpwywgnpnipntup tnwpwdynid b hbnbyw| hwugwgnpdnyeniuubph Yypw.

w)  gbnwuwwuniejwu hwugwagnnpdnie|niu,
R) dwpnyniejwu nbd ninnywd hwugwgnpdnie)niuubn,
Q) wwuwnbpwqlwlwu hwugwgnpdnyeniuutin,

n wagnpbuhwjh hwugwagnpdnipjniu:
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<nnywé 6.
Sknwuwwunip)niu

«Unyu Ywunuwnpnipjwt tywwnwyny «gbnuuwwunigynit» tpwuwynd £ hbwnbyw
wnwppubiphg nptick dGYp' Ywnwpdws wqgquyht, fpupy, nwuwjwlwu Ywd Ypnuwlwu npbik
funidp, npwbiu wynwhuht, |phy Ywd dwutwyh nguswgubne dniwnpnigjudp'

w)  fudph wunwdubphu uwwub)p,

n) fudph wunwdubphtu dwpduwywu Ywd hngblwu nipe Juwu wwndwnbp,

q) fudpht  nhunwynpnigjwdp  YEuuwlywu  wjuwyhup  wwjdwuubp  wwpunwnpbp,
npnup Ywpnn Gu hwugbigub) npw phy Ywd dwutwyp nsuswgdwun,

n)  wjuwhuh dhgngutin hwplwnptip, npnup dhindwd Gu wyn fudph opgwtwlubipnud
dwulwdunieyniup Ywutubintu,

k) fudpp tpbGluwubphu dGY w)| funwip pnup mbnuitnfubip»:

<nnywé 7
Uwpnynipju nbd ninnjwé hwugwgnpényeyniuubp

«1. Unyu  Ywuntwnpnpjutu  utywwwyny «dwpnynypjuu  nbd  ninnwod
hwugwagnpdnientu» Lywuwynd £ gwulwgwsd pwnwpwghwlwu puwlysnywu nbd ninnywsd
htwnbyw| wpwpputiphg gwuwgwép, npp (wjtwdwupnwp Ywd hwdwwpgwsd hwpdwydwu
dwu £ Ywagdnid, Gt Geb win hwpdwynuwp Yuwnwnyb) £ ghunwygwpwp.

w)  Uwwunejniu.

p) Puwgeugntd.

q) Uwnpluwgnid.

n  Puwlsnipjwu wmbnwhwunienit Ywd pnup wbnwintunid.

b) Uquuwgpynd jwd $hghlwlwu wquunyeiniuhg gpytint wyp fupuwn &kip’
dhowqqwjhu hpwyntuph hhduwpwp unpdtph fuwfundwdp.

q) Funpunwiugnud.

k) Pnuwpwpniejniu, ubnwywu unpynieintu, hwplunpyws dwpduwywbwnnipniu,
wwpunwnpwd  hnphniyejniu, pnup  uwnbpphlphqughw Jwd udwu  dwupnyepjwu  ubnwlwu
pnuniyejwu npbitk wj npubiinpnid.
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n)  Opnauwyp  hwwnlwuhgubpng  wwppbipgon fudph - Yud - fudpwynpdwt
htwmwwunnwp pwnwpwlwu, nwuwjwywu, wqqujhu, LRuhyY, dowyniew)hu, Ypnuwlywu, 3-
nn - wwppbpnipjwdp  uwhdwuwd pdwunng' gbunbpwhu Ywd wy hphdpbpnd, npnup
dhowqquwyhtu hpwyniupnid hwdpunhwunp Yepwny dwuwsynd Gu wupnywwnpbh’ Yuwwsd
unyu wwppbpniejwu dbe updwd gwulwgwd wpwpph Ywd wj wjuwyhuh hwugwgnpdnigjwu
hGw, npp quuynid £ Fwwnwpwuh hpwywgnpnyejwu ubppn.

p)  Uudwug pnunipjwdp wuhbwnwgnid.

d) Uwwpwnbhnh hwugwgnpdnieiniu.

dw) ULdwu punyph wudwpnywihtu wy wpwppubip, npnup dhnnWuwygnp Yepwny
wwwbwnnd U ndbin nwnwwwup Ywd dwup Juwu' Jwpdupu, hngblwu Ywd $hghlwywu
wnnnontjwun:

el

55. 1994 pqwywuh hnujwpph 1-hg nbynbdptph  31-p  Mnwiunwgh
wmwpwopnd hpwywuwgywd ghinwuwwunypjuwu nt dhowqquihtu dwpnwuppwlwu
hpwyntuph wy |ptp9  fuwfunnuiubph  hwdwp  Wwunwufuwtwnne wudwug b
Mnwwunwip' hwpbwu whnngggniuubpnd ppwywuwgwd gbinwuwwuniygjwu ni
udwu wy fuwfunnudubph hwdwp Wwunwufuwtwnne pwnwpwghubiph ppGwywu
htunmwwundwu hwpgbpny dhowqqwjht  wnphpniwwh  («MFULS») | nuunwlwu
wwjwwnu hp 1998 pwlwuh ubwywbdpbph 2-h' twpwpwqt pinnbd Uywybunih
[The Prosecutor v. Akayesu] qnpdny {énnud (pghy ICTR-96-4-T) punqdb|
gbinwuwwuntejwu hwugwgnnpdniejwu twppbpwyhs hwnywuhop.

«498. Stnwuwywnyeniup wwnpbpynud £ dnw hwtgugnpdnueyniuubiphg tpwny, nn
wjt Bupwnnnw £ hwuny nhnwynpnieiniu wd dolus specialis: <wiugwgnpdnieiwt hwnnd
nhnwynpniginiut - wj hunwy — dwnwnpnigyniut £, npp - wwpuwnpp £ npuytiu
hwugwgnpdnipjwu punlugnighs wwpn b Gupwnpnd £, nphwugwgnpdnignit junwpnn
wudp whwp £ nubuw denunpwuph wnwplw hwunhuwgnn wpwppt hpwlwwgubin
hunwl Uywnwy: Ujuwhuny,  ginuuwwunigjw - hwugwgnpdniejut  nbiwpnd  hwnniy
nhuwynpnignit £ hwiunhuwun «wqquipt, fpuhl, nwuwjwlwt jud Ypnuwlwt funwipp,
npubu winuwhuht, |phy ud dwutiwlh ngugwgutine nhnwnpnieyniup»:
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56. Spppnitwp twbt hwdbdwunnenitu £ wuglugpt] gbinwuwwuntejwu
hwugwagnnpdnipjwu G hp Ywunuwnpnpjwdp  whuwwnbujwsd wj
hwugwagnpdnipniutiph dhetit (dGnwnpwupubph hwdwygnypniu):

«469. bp  bYwunuwnpnygywu  Jpw  hpdudbind’ Mwpwwp  Yupdnd £, np
Ywunuwnpnigjwdp uwhdwujwd hwugwgnpdnieiniuubipp’ gbnwuwwuniyeiniup, dwpnyniyejwu
nbd ninnwd hwugwgnpdniginiuubpp Gu dubith Ynugbughwubiph hwdwp punhwunip 3-pn
hnnywdh Gu 1l jpwgnighy wpdwuwgpnipjuu  fuwfunnudubpp ywpniwwynd  Gu - wwppbp
wwppbp G, wybhu, ninnjwd Gu wwppbp owhbph Wwounwwunigjwup: <Gnbiwpwp upwd
hwugwgnpdéniejniuutph  hwdwp  dhtwnyu  thwunbph  hwdwwnbpunnd  dEnwnpwuputp
ubpyuwjwgubiiu hpwywlwu nbuwuyniuhg wpnwpwgyws £: Pwgh npwuhg, Ywiujwsd puuynn
gnpdhg' Ywpnn b Uwbt wu hwugwupubphg wybh pwu deyp hwdwp nunwwwpnbing
wuhpwdbonnyeniu  |pub]’  denunpuih Ynondhg  Guuwwpdwd  hwugwgnpdnyeniuubpu
wpwnwgn|tnt hwdwp: Gpb, ophuwy, nptits hpwdwuwwnwp hpwdw)tp npnawyh ERuhy fudphu
wwwlwunn pninp nwqdwgbphubpht uwwub] wdjwy fudphtu nsuswgubine duiwnpnipjwdp,
nw Yhwdwpdbp ph ginwuwwuniyegniu, pE punhwung 3-pn hnnwdh fuwfunnud, uwlwju
wuwywidwu sk, np hwdwpdbp  dwpnynipqjuu nbd ninnywd  hwugwgnpdnie)niu:
Stnwuwwuniejniu Ywuwwpbint G punhwunyp 3-pn hnnpjwoép  fuwfunbine hwdwnp

nunwwwnunybip G2gphin Yepwny Yupnwgnitip dinwnpynn hpwdwuwwnwph Juppwghdp:

470. Ujnw  Ynndhg, Muwwuwp sh  Ywpdnud, np gbnuuwwunyeuu [wpwppp],
dwpnynipjwu nbd ninnywd hwugwgnpdnigyniuutipp te dubith Ynudbughwubiph  hwdwnp
punhwunip 3-pn hnnwédh G 1l pwgnighs wpdwuwgpnipjwu  fuwfunnwiubpp Ywpnn Gu
hwdwpyby d6yp djnwuh pwnyugnighs dwu uaqdnn wybh phptt hwugwwbuwyubp: HULS-h
Ywunuwnpneniup  sh - uwhdwund  unpdbph  wunhbwuwYwpgnyenitu.  upwd  bpbp
hwugwupubpp npynuwd Gu hwwuwp hwppeniejwu pw: A6 ginwuwwunieginiup Ywpnn L
hwdwpyb]  wdbuwdwun  hwugwagnpdnye)niup, “wunuwnpniginiuthg  sh - pfund  npbik
hpduwynpnud® Jwpnynipjwu nbd nipnwd hwugwagnpdnieniuubpp Ywd punhwunp 3-pn
hnnwsh Gu 11 [pwgnighs wpdwuwgpnipjwu  fuwfunnwubpp  pninp - hwuqudwupubpnid
gbnwuwwunipjwu wjpunpwupwiht dGnwnpwupubp G, hGnbwpwp, npw pwnlugnighs
dwu Yuqgdnn wyth pbptt hwugwwbuwlubp hwdwpbine hwdwp: Upnbu upyb) £ BL wjunbin
G wudhowlwu Yww nwuh wju thwuwp, np wju hwugwupubph pwnlwgnighs wwppbipp
wmwppbp Gu: Wu nbwpnd unyuwbu udwu dnuinbgnudp dhtitunyt  thwunmwlwu  Ywqgdhp
wnusniejwdp wju hwugwupubiph hwdwp dh pwuh hphdpbpny nwwnwwwpwnbip nwpdunw L
huwpwynp»:
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57. Sbnwuwwunentt Ywwwpbint - wudhowlywu G hpwwwpwYwhu
hpwhpdwu hwugwgnpéniejwt ybpwpbpjw| Sphpntuwip bt £ hGunbywp (wnwug
wmnnwwwlyh dwunpwgpnienLuubph).

«357. Lpwhpdwu  «wudhowlwu» wwppp Gupwnpnud £, np hpwhpnp Ypnd &
wudhowlwu punyp bt dJwutwynpwwbu npanwd £ dbY wy) unipjlnp' ubpgpwydyb) hwugwynp
wpwpph dby, G wudhowlwu hpwhpnudu wybhu £, pwu wwpquuwbu wunpny Yud
wuninnuyh wnwowpynieniup: Lwnwpwghwlwu hpwyniuph hwdwlwpgbpnud npnbip, npp
hwdwpdbp £ hpwhpbnu, hwdwpynd £ wudhowlwu, Gt wju ninnwd £ nptits Ynuypbin
hwugwgnpdénipjwu Ywuwwpdwup hpwhpbniu: UGnwnpwuph Ynndp wbwp £ wwwgnigh
ninhn wwwndwnwhbwnbiwupwihu uwp' npwbu hpwhpnid, Yuwd wju nbypnid' npwtu nppnd
punipwagpynn wpwpph bt npnwyh hwugwuph dhobi: Ujunuwdbuwjuhy, Mwjwwnt wju
Ywpsdhphu L, np hpwhpdwu wudhowwunywu wwppp wbwp £ nhunwplydh wndjwg
dowynipwiptu bt Gguywu Jdhowdwiph  hwdwwbpunnd:  Uuonipn, npnawlyh  funup,
uwpwuhg Ywiudws, Ywpnn £ puluiyb npybiu «wudhowlwu»' dh Gpypnid b ng wjupwt’ by
wj bGpypnud: Pwgh npwuphg, Muwjwwp hhobgund £, np hpwhpndp Jupnn L puby
wudhowywu, uwywju dpbiunyu dwdwuwy twbr pnnupyywsd: Uuwhuny, SEnwuwwuntgjuu
dwuphu Ynudbughwih uwpuwgsh dowldwu dwdwuwy |Gh wywwdhpwyp ulwunbg, np
pwywlwu Ep dhwju Jupwbunnpbu wgnbp wdpnfuh hngbpwunipjwu Jpw' wnwudhu fudpbph
ypw uwndbp qgbin Gt wwpwoéting wiu  Ywpdhpp, np Upwup U wwwnwufuwuwnne
nunbuwlwu Ywd wy nddwnniginiutubph hwdwpn, npwbugh hwugwagnpdnieiniup Yuwnwpbint
hwdwp twywunwynp wwjdwuubp unbndybpu:

558. Lbwnbiwpwn, Mwjwuwnp jnipupwuygnip nbwph hwdwnp wnwudhtu Ypuuwpyh wiu
hwpgp, Rt wprynp MNnuwunwih dowynyeh b indju) gnpdh Ynuypbinn hwugudwupubiph [nyup
ubippn hpwhpdwu wpwppubpp Ywpnn Bu hwdwpdb, wudhowlwu, b ns' hhduwlywunid
ytunpnuwuwiny wju hwnpgh 2nipg, L wprynp upwup, nd ninnywsd t Gnb| wndjw; nintipép,
wudhowuwbiu pulwit) Gu npw Gupwwnbtipuwnp:

559. dbpnugwihg Gubinyd' npwbu Jbpouwywu Jbpndnggniu Ywpbih £ ugk, np
wulwfu ppwjwywu hwdwlwpghg' wudhowlwu G hpwwwpwlwihu hpwhpnup wbwp |
uwhdwugh npwbu hwugwgnpdnieniu Juwwwpnn  wudhu  (wudwug) wudhowlywunpbu
ghnwuwwunyeinu Yuwwnwpbnu npnbip' (hup nw hwuwpwlwywu Juwiptpnd uwd hwupwhu
hwywpubph dwdwuwy husnn Ginypubph, pwgwlwusnigniuutph Ywd uywnuwihpubiph, pb
hwuwpwwYywu Jwjpbpnd Ywd hwupwjht hwwpubph dwdwuwy gpwynp Yud nwwghp
unyetinh Jwéwnph Jwd wnwpwddwu, Jwbwnph wnwownly wubint Ywd gnigunpbint, b
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gnigwwwuwmwnubph Ywd wwunwnubph hpwwwpwlwihtu gnigunpnigjwu dhongny, Rb
wmbuwjunnulwu hwnnpnwygdwu npbik wyp dhongny»:

58. MULS-h dbpwpuuhy wwjwwnp ULwhhdwbwlt G wyp punnbd
Twipwpuwigh [Nahimana et al. v. the Prosecutor] (phy ICTR-99-52-A) qnpény 2007
pwlywuh untdpbiph 28-h hp yénnd gbinwuwwunyeiniu Yuwwpbintu hpwhpbijnt
hwugwgnpdnipjwtu  wnusnypjwdp  Uokp £ hbGwnbywp  (wnwug wnnnuunwyh
dwunpwagpnientuutinh).

«692. dbpwpuuhs wwjwwp Ywpdnd k, np wmwppbpnieniu Yw punhwunyp wndwdp
wwbngywu  pwpngsnypjwt  (Ywd  juwnpwlwunyentu Ywd  pnunyegntu hpwhpbny) G
gbnwuwwunyentt Ywuwwpbint  wudhowlwu G hpwwwpwwiht  hpwhpdwu  dhobi:
Stnwuwwunientt Juwwnwpbiint wudhowwu hpwhpnwp Gupwnpnw L, np pwpngsnieiniup
hwunhuwunu £ [ghinwuwwunyejwu] wpwpp Yuwunwpbine ninhn Yns. wju wbiwp £ |huh wybihu,
pwu  wwpqwwbu wunpn?  Jwd  wunipquyp  wnwowpynientu:  Cwuin  nbliwypbpnid
gnwuwwunigintu Juwwpbiine wudhowlwu G hpwwwpwYwihu  hpwhpdwup Ywpnn &
Uwfunpnb] Ywd ninblgb] wwnbinygjwu pwpngsnieinit, uwlwju Jhwju gbnwuwwunye)niu
Ywwwpbint  wudhowlywu Gt hpwwwpwlwihu  hpwhpnwtu £ wpgbywé  [npwbu
gbnwuwwunie)nLu Jwwwpbint  wudhowywu G. hpwwwpwlwihu hpwhpnd]:
Wu Ggpwywgniejniup hwuwmwwynd £ SGnwuwwuniypjwu  Jwuhu  Ynuybughwip

uwfuwwwwnpwuwmwlwu unebipny [travaux préparatoires):

693. <Lbwbwpwp, Ybpwpuuhs wwwwp Ggpuwywgund £, np Gpp ywwwufuwunnhu
dnwnpwup £ wnwownpynd  [ghinwuwwunigniu Ywwnwpbine wudhowlwu - G
hpwwwpwlwiht hpwhpdwt hwdwp], tw sh Yupnn ywwnwufuwuwwmynigjuu Gupwnplyyb)
wwnbinyRjwu wjuwyhup pwpngsnyjwu hwdwp, npp ginwuwwuntein Yuwnwpbiine ninhn Yns
sh wwpniuwwynw: dbpwptups wwjwwp unyuwbiu wju Ywpsdhpht £, np pwuph np ny pninp
nGwpbpnd £ wwbnypjwu  pwpngsnieiniup  ginwuwwunigntu juwnwpbint wudhowlwu
hpwhpnd,  wwbnpjwu, fuwnpwlwunyEwu  Gi pnungywu  hpwhpdwup  YbGpwpbpnn
Uwhuwnbwwihu hpwyniupp sh Yuwpnn wudhowlwunpbu Yhpwnydb)' npnotint hwdwp, b hugp
Ywpnn £ hwdwpyb| ginwuwwunyentu Yuwnwnpbint wudhowlwu hpwhpnud: ...»:

59. Upnwpwnwuwnipjwu dhowqgguiht nwunwpwup (WU 2007 pwywup
thbinpdwph  26-h hp  Jbnnw  («Sbnwuwwbnysywt - hwbgwagnnpdniysnitip
Gwopuwngbiint i wwipndGine  dwupbi»  Ynuybughuyh  Yhpwnndp  (Pnubhw G
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<upgbgndptiwts ptnnbd Ubpphuyph Ge 2bnungnpphuyp), dépn, UUT qbynygubin
2007 [Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J.

Reports 2007], t9 43), uotb| L hGuinbywp.

«8)  Sbnwuwwbnyynit Yuipwnbine nhippwynpnipgwi huwpgn

186. Ttwwwpwup Upnd E, np gbnwuwwunienup, puswbu wju uwhdwudwsd L
Unudbughwih I hnnwdénud, ubpwnnd £ «wpwppubp» Ge «nhnwydnpnieyniu»: Lunwl
uwhdwuywd &, np hbnbiyw| wpwppubipp'

«w) fudph wunwdubipht uywubp.

p) fudph wunwdubphtu dwpduwywu Ywd hngblwu nype Juwu wywwnmbwnbip.

q) fudphu nhuvwynpnigjwdp  YEuuwlwu  wjuwhuph  wwpdwuubp wwpuwnpbp,
npnup Ywpnn Gu hwugbgub fudph |phy Yud dwutwyh $hghlwywu nsuswgdwup.

n)  wuwhuh dhongubip hwplwnpbip, npnup dhndwé U fudph 2powtwyutipnud
dwulwdunigyniup Ywutubintu. [bi]

t) fudpp BpGluwubppu dGY wy funwip pnup wbnwginfubp»,

wpntu huy wwpniuwynd Gu hngbljwu gnpéniutingeniup punpnonn wwppbip: huswtu
«uywubpr», wjuwbu b «dwpduwlwu Ywd hngblwu nippe yuwu wywwnbwnbip» wbwp £ [hubu
dhnnwuwynp: 1l hnnwsdh «g» Gu «n» wwppbpnigniuubpnud hngbywu gnpdniubiniejniup
punpngnn - wwppbipp, - <hwplunpbipy - G aquiponwnplpy pwnbph - Guphdwunttiphg
dhwugwdwju quu, wlyuhwjn Gu nwnund vwbt «nhunwynpnypjwdp» b «dhnywd» pwnbiph
dhongny. pnup wbnwihnfunwp unyuwbu wwhwugnid £ nhunwynpnyejwdp nu dhnnwduwynp
Ypwny Yuwunwpdws wpwppubph wnywjnuyginiu: Uh<-h funupbipny’ wjn wpwppubipu hpbug
punypny ghunwygywd, dhnnuuwynp Ywd Jwdwht wpwppubp U (luwnwnnugjwu b
dwpnynigjwu  wuyunwugnypiwu nbd nipnywé  hwugwgnpoénieginiuubph 1996 pywlywup
Ywunuwagpph twjuwagdh 17-pn hnnywdh Ybpwpbpjw dEluwpwunyeniuubp, UhL qtiynyg,
1996 pJwlywu, Uhswqquyhti hpwynitiph  hwbdtwdnnngdh  qpwpbghpp, 1996 pywlwi
[Commentary on Article 17 of the 1996 Draft Code of Crimes against the Peace and Security of

Mankind, ILC Report 1996, Yearbook of the International Law Commission, 1996], 1l hwuwnp,

Gpypnpn dwu, £ 44, 5-nn ywppbipnieniu):
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187. Pwgh upywd' hngblwu gnpdniubingyniup punpnann wmwppbphg' 11 hnndwidny
wwhwugynud £ hngbwu gnpdniubinyeniup punpnonn G dGY wmwppph wnfwjnyeniu: Hpwuny
wwhwugynwd £, np wwwgnigyh «... [wwonmwwuynn] funwdpp, npwbu winwhupu, |phy Ywd
dwutwyh nsuswgubiint nhunwynpniejniup»: Pwdwpwp sk, ophuwly  «w» wwppbpniejwu
hwdwdwju wwwgnigh] Jhwju wju, np wbnh Gu niubkgh| fudph wunwdubph nhwnwynpniejwdp
GL wuophtwlwu uwywunieniuutip: Lpwgnighs nhinwynpnieiniup tiw whwnp £ hwunwwnyh, G
wju 2wwn hunwy vwhdwuywsd £: Uu hwbwfu wujwugnd £ hwwnniy Yud wnwuduwhwnnty
nhunwynpnigintu Ywd  dolus specialis.  wju  Jénnwd  Yoguwgnpdyh «wnwuduwhwwnnty
nhwnwynpnieintu  (dolus specialis)» wmwppbpwyp: Pwydwpwp <& dhwju wju, np fudpp
wunwdubpp phpwiu hwunhuwuwu wndjw) fudpht Wwwlwubine ywwbwnny, wjuhupu’
hwugwgnpdnipjniu Juwwwpnn  wudh'  funpwlwunyeniu npubiinpbine  nhuwynpnigjwu
wwwbwnny: MNMuwhwugynid £ wybpu: I hnnwénud  pupywsés wpwppubpp wbwp L
ppwywuwgybtu  fudphu, npwbu  winwpupu,  phd Ywd  dwutwyh  nsuswgubint
nhunwynpnigjwdp: «Npwbu  wnwhupt»  wpunwhwjnnE Ny pungénwd £ wwownwwuynn
fudphtu nsuswgubiint nhiwynpnie)niup:

188. THhuwynpnigjwt  wnwuduwhwwnynienut Nt npw wnwudht  wwhwuubpu
wyblh Gu pungdynd, btipp gbinwuwwunyeniup nhwnynd £ hwpwyhg wy hwugwynp
wpwppubph, dwutwynpwwbu' Jdwpnyngjwu nbd nipnwd  hwugwagnpdnigyniuubph b
htnmwwundwtu hwdwwbpunnd, puswybiu nw wptg Lwpuyht <wpwyujwyhwih hwpgny
dhowqgquwihu ppbwlwu wphpniuwh punwlwu wwjwwp (wunthbn' ULS Ywd Sphpniuwy)
Unuypliplpsp br wyp [Kupreskié et al.] gnpdh puuniejwu dwdwuwl.

«hblnwwundwu hwdwp wwhwugynwd £ mens rea-h wyblh pwpép wunhbwl, pw
dwpnynipjwu nbd ninnywd unynpulwtu hwugwagnpdniginiuutph hwdwpn, uwlwju wybh gudn,
pwu gbnwuwwunygjwu hwdwp: Upw  wnusnigjwdp twunwlwt ywjwwp gwulwund §
pungot, np hGunwwunnwp, npwbu dwpnyngywu nbd ninywd  hwugwagnpdnye)niu,
wwwlwun £ hwugwupubiph unyu whwhu, hus ginwuwwunyeyniup: (¢ hbnwwunnuip b
pH gbinwuwwunienlup hwugwgnpdnigniuubip Bu, npnup hpwywuwgynd Bu npnawlh fudph
wwuwnlwunn wudwug tjwwndwdp, npnup phpwiu GU nwnund htug wnyjw] ywnwubinysjwu
wwwbwnny: Gpynt nbwpnd b bwlwup  funpwywu  Ybpwpbpdniup  npubinpbint
nhunwynpniggniutu £, wjupupt' dwpnlwug ujuwwndwdp ppbug Epuply, nwuwjwlwu Ywd
Ypnuwlwu hwnlwuphoubiph (hGnwwundwu nbwpnw bwbl' pwunupwlwu wwunwubiniejwu)
hphdpny nwudgnieniuutp  ppwlwuwgubine  nhunwynpngyniup: el hGwnwwundwu
wwpwgwnd funpwywuniginiu npubitnpbnt nhwwynpnyeniup Yupnn £ punniub] quwuwquu
wudwpnwhu abbp G npubiinpdby dh swpp gnpdnnnigniuubipny, wyn pYnd’ uwwunigywdp,
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www glnuuwwunyzjut wwpwgwnd wn nhnwynpnyeiniup whnp £ nintlgdh wu fudpht

NPy Ywd dwutiwlh nguswgubine nhuwynpnigjwdp, nppt wwnwunid Bu ginuuwwuniygjwu

qnhbipp: Uuwhuny, Yupbih £ wub), np mens rea-h nbuwuyniuhg glinuuwwunyginiup

hnwwundwy  dwjpwhtn i wiblwwbdwpnught atu b U Ypy wuws,  tpp
htnwwunnwu punniund £ Ywdwp' Gu nhnwdnpngjudp - hpwlwtwgynn - wjuwhuh
wpwnpubiph 8k, npnug Uwwwwlu b nguswgub nptik dh fundp Yud wndjwy fudph dh dwup,

Yunbih £ hwdwnbi, np winuhuh hnwwunnwp epwsynud £ genwuwwunipjws (IT-95-16-T,

d6hn, 2000 pywlwh hntudwph 14, 636-pn wwnpbipnuejntu)»:

60. Lnyu dénnu UUTu  php  Ynndhg hwunwnjwsd hwunwlywu
hwugqwdwupubipp, npnup hpdp Ehtu Ggpwlwgutbiin, np UpbppGuhgwynd wntinh
niuigwd owpnbpp ginwuwwunieiniu thu, wnwybjuwwbu hhduwynpbg Lwfuyhu
Cwpwyujwyhwih wnwpwdpnd 1991 pwlwuhg dhowqgqwihu dwpnwuhpwlwu
hpwyniuph [nyp9 fuwfunnuiubph hwdwp Wwwnwujuwtwnne wudwug ppGwlwu
htunmwwundwtu  hwpgbipn  Jdhowqqwjht  wnphpniuwh  (LKULS)  Ynndhg
hwunwnjwsd thwunwlwu hwuguwdwupubpnd' suwjwd UUN-hu ubpluwjwugdwsd
w)| Ynipbph wnwwnijwup (Yénh 212-224-pn G 278-297-pn wywppbipnieyniuubn):

61. 2015 pYwlywuph thGunpdwph 3-h hp dénph dbe («Sbnwuwwbtinieywi
hwbgwanpénygynitip  wbpwpgbiine i wuwipndbine - dwupti»  Yntylughuwyh
bppwnnidp (unpquwphwi ptinnbd Uinphwyh) [Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia)],
http://www.icj-cij.org/docket/files/118/18422.pdf, Jbpohu dnunpp' 2015 pYwlwup
hnituhuph 5-hu) UU U, nwnwuwuppbiingd Ynndbph Ynndhg hptu ubipyujwgywsd dh
ownp gpwynp Gr pwuwynp wwwgnygubp G dwutwynpwwbiu hwoyh wnubiing
LLULS-h Ynndhg hwunwwnywd hwunwlwu hwuqwdwupubipp, quwy, np
Cwpwyuwydhwih waquiht pwuwyh G ubppwlwu mdbiph Ynndhg funpyuwputinh
Uywundwdp  hpwlywuwgwsd gnpdnnnipjniuutipnid - wnw  Ep «quppwadh
ophuwswthnypiniu»  (Yénh 407-416-pn. wwppbipniejniuubin): - Wunwwdbuwjuhy,
hwodh wnubind wju ndbiph hwdwp pnuwpwppubipn ubipgpwyybint hwdwn
wnyw wwjdwuubpu no huwpwynpnygyniuubpp' nwunwpwup  epouwlwuwwbu
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hwunmwwnywd shwdwpblig wju, np dhwly nnowdhwn Ggpwlwgnieniup, np Yunbih §
wub] Jwppwadh udwu ophuwswihnieiniuhg, wju k, np wnyw L Gnb| fjunpwputipp
fudphtu |phy Ywd dwutwyh nsuswgubiint nhunwynpnieiniu, br np SGnwuwwuntpjwu
dwuptu Ynugbughwjp Il hnnqwdh «w» b «p» wwppbpnuyeyniuubph (nb'u dbpbuind’
52-pn wwppbpnientup) hdwuwnny ginwuwwuniypjwu hwbgwynn wpwpph [actus
reus] wwppp Ywqunn wpwppubpp <wpwyuwyhwih  wqgwiht  pwuwyh G
ubppwywu  ndbpph Ynndhg  Ywuwwpdbp  Ehu wjit wnwuduwhwunnty
nhwwynpnyejudp, npu wubhpwdbon  Ep npwup npwbu  ginwuwwunEjwu
wpwppubp  npwybine  hwdwp:  Upwuhg  Gubind nuwuowpwup  Glwy  wju
Ggpwlwgnipjwu, np funpuphwu sh hhduwynpb] hp wunnwu wju dwuhu, np
Ywwwpdtp £ gbnwuwwunyeniu (Jénh  417-441-pn. - wwppbipnieyniuubin):
Twwwpwup unyu Bgpulwgnieniup Ywwnwnpbg Ubpphwih hwypunnbd wundwu
wnugnipjwdp, pun nph' funpupehwih Ynndhg “pwhuwh ubipp puwygniejwl
tywundwdp  Jwuwpwd wpwppubipp  gnwuwwunyentt Ehu.  nwwwpwup
hwunmwwnwsd  shwdwpbg  wju, np bGnb Ep  ginwuwwunigywu  hwwnty
nhunwynpnipiniu (dolus specialis) (Jonh 500-515 wwppbpnieiniuutip):

2. «Thwuwywlwb fuppwlwbnysywt pninp dGilbpp JGpwgdwt dwupti»
Uhowaquyht hntyaughw

62. «[fwuwjwlwu funpwlwunyejwu pninp dbibph  YGpwgdwu  dwuhu»
dhowqqwjpu Ynuybughwu (MHudlY) (660 UNTS 195) punniuyt) £ UUY-h SHfuwynp
wuwdplbwih Ynndhg 1965 pJwlwuh nbGlyunbdptph 21-hu, hul unnpwgpdwu
hwdwp pwgyty £ 1966 pwlywuh dwpnh 7-hu: Wu ndh dby £ dunby
1969 pqwywuh hnwujwph 4-hu: 1994 pdwlwuh unidptiph 29-hu Ynuybughwihu
dhwghb £ Sybygwphwu, nph hwdwp wju gnpdnnnijwu bt £ dwnb 1994 pywlwup
nGlywnbdptiph 29-pu (1841 UNTS 337): ‘pw bGpwpbpbih npnypubtinu niubu hGunbyw
pnjwunwynye)niup.
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<nnywé 1

«1. Unyu Ynudbughwjnd «nwuwjwlwt funmpwywuniyeinu» Gapnypep Upwuwynid k
nwuwjh, dwoyh gnyuph, gbnwjhtu, wqgqwjht Ywd Epupy Swqgdwu hhdpny gwulwgwsd
mwppbpwynd, pwgwnnud, uwhdwuwthwynd Ywd twiuwwwwnyniejniu, npp hGnwwunnud |
pwnuwpwlwu, wnunbuwlwu, unghwjwywu, dowyniewiht Ywd hwuwpwlywlwu Ywuph
gwujugwd wj| puwqwywnnud dwpnnt hpwyniupubpu ne hhduwpwp  wqunngeniuubpp
hwjwuwp wwjdwutbpnd  dwuwsknt, ogquwgnpdtint Ywd hpwlywuwgubnt
huwpwynpnyeniup Ybpwgubnt Ywd funspunnunbint uywwwly Ywd hwugbgund £ udwu
htunbiwupubph:

N

<nnpjuwé 2

«1. Ynnd whwunnyeniuubpp nwunwwwpunnud U nwuwjwwu funpwlwungenutu n
wwpunwynpynuw GU wuhwwwn, hwdwwywwnwufuwu pninp nwuwyubpny Jupb nwuwjwlwu
funpwywuniypjwu pninp dtitiph yGpwgdwut ninnywé pwnwpwlwunie)ntu b uwywuwnbp pninp
nwuwubiph dhobit hnfupdpnudwu dGwwynpdwup. wyn tywwnwyny'

n)  nipupwugnip Ynnd whwnnyeniu, hwdwwwwnwufuwu pninp Gnwuwyubpng, wn
pYnd, wuhpwdbownnipjwu nbwpnwd, optuunpwlwu dhongubpny, wpgbinud Ywd ybpwgunid
b gwuywgwsd wudh, fudph Ywd Yuqdwybpwniejwu Ynndhg nwuwjwwu funmpwlwunyeniup.

<nnyws 4

«Unnd whwnnenuubpp nwwwwwpwund G gwuugwd pwpngsnyeniu G pninp wju
Ywqguwybpwnrgyniuubiphu, npnup hpduwdé Gu nwuwih Ywd dwolyh npnpwyh gnyu Yuwd
tpuhYy dSwgnd niubignn wudwug npbilk fudph gbpwquugnipjwtu  qunwhwputph  Ywd
wbunieniuutipp ypw, Ywd npnup thnpdnwd B wpnwpwgub) Ywd fupwiunwb] nwuwjwlwu
wwnbinyntu nu funpwlwuneiniu, hus &bind Lt np npwup npubitnpdbihu  hubu, G
wwpunwynpynw Gu dEnuwpyt udwu funpwlwuniejwu gwulwgwsd hpwhpnd Ywd wpwpp
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ybpwgubntu ninnwé wuhwwwn nt npulwu dhongubp, G wju Uwwuwynd, Uwpnnt
hpwyniupubph  hwdpunhwunip  hngwlwagpnud  wdpwgpywé  ulgpniupubipp  Gr unyu
Unuytughwih 5-pn hnnwdny ninnuypnpbu twfuwwnbuwsé hpwyniupubpp ywwowéd &biny
hwoyh wnubiny, wy dhongtiiph pynid wybwnp £

w)  opbupny wwwndth hwugwup hwjnwpwpbt nwuwjwlwu gbpwquugniejwu Yuwd
wwbnejwu ypw hphdujwsd qunwihwpubph wwpwdndp, nwuwjwlwu funpwlwunipjwu
hpwhpnuwip, huswbu twbl gwuyugwsd nwuwih Ywd dwoyh wy gnyu Ywd tRuhY wy dwanid
niutignn wudwug fudph nbd ninnywé pnuwpwppubpp Ywd udwu wpwppubph hpwhpnuwp,
huswbu Uwbr  nwupunmwlwu gnpéniubinwUup  gwulwgwd  whwh  wowlgnyEntu
wnpwdwnnbp, win pYnud* udwu gnpdniubingegjwu $huwtuwynpnuip.

2)] hwlwopphtwlwu hwjnwpwpbu Gt wpgblbt wjiu  Juqdwybpwniyejniuubph
gnpénuubinueyniup,  puswbu  twbe uqiwybpyywsd ni gwuluwgwd  wy  pwpngswywu
gnpénuutinieyntu, npp fupwfunwnid nt hpwhpnd £ nwuwjwlywu funpuywungeniu, Ge udwu
Ywqdwybpwniejniuubpnd  Ywd  gnpdnwitinejwtu dby  ubipgpwyywdnieniut opbiupny
wwwndbih hwugwup dwuwsku.

oMl

<nnywé 5

«Unyu Unuytiughwyh 2-nn hnnwdny wdpwgpywd hpduwpwnp
wwpwwynpnyeyniuubpht hwdwwwuwufuwt' Ynnd  whwnngegniuubpp wwpuwdnpynd Bu
wnpgbtp nu YyGpwgub]p nwuwjwlwu  funpwlwungjwu  pninp dbpp B wwwhnyby
Jnipwpwuginiph’ opiuph wingbit hwywuwpnipjwy hpwyniupp’ wnwug nwuwgh, Jwayh gnyup,
wqquiht Ywd Etpupy dwgdwu wmwppbpwydwt' hwnlwwbu hbnbyw| hpwyniuputiphg
ogwnytiint hwpgntd.

n) pwnuwpwghwlwu wy hpwyniupubn, dwutwynpwwtiu'

viii)  Jwpdhpp Gt wpunwhwjnybiint wquwnniejwu hpwyniupp.

oMl
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<nnywsd 6

«4nnd wbwnneynwubpp ubpwbwnwlwu ppwywunt nunwpwutbph G yenwlwu wy
hwuwmwwnieintuutiph dhongny hptiug hpwywgnpniejw ubippn guuynn jnipwpwsinip wudh
hwdwp Gpwofuwynpnd Gu wprynitwybn ywonwwungnu G fjuwfundwd hpwyniupubipp
Jopwywugqudwu  wpryniuwydbn dhongubp'  punnbd  nwuwjwlwu  funpwlwuniypjut
npubinpdwt gwuwgwd wpwpph, npny unyu Ynuybughwih wwhwugubph wuwnbudwdp
fuwfunynuwd U wnyjw wudh hpwyniupubpu nt hhduwpwp wquwnnigyniuubpp, huswbu twbi
Gpwouwynpnwd GU wjn nwuwpwuubpnd tdwu  funpwlwunyEwu  hGnbiwupny  Ypwd
gwulwgwd Juwuh hwdwp wpnuwp Gt hwdwpdbp hwwnnignd Ywd pwdwpwpnud unwuwint
hpwyniuppy:

63. Tytjgwphwu NHudY-hu dhwuwihu wpby £ hGnbyw| yepwwwhndp® 4-pn
hnnquwsh htin Yuwyws (1841 UNTS 337).

«Gytygwphwt ppbu - JGpwwwhnd £ 4-pn hnndwsh - hpwlwuwgdwu  hwdwp
wlhpwdbian  optiunpwlwt  Jdhongubip  dbnuwpybint hpwyniup® wwwnpwé  &tiny - hwayh
wnutiiny  Yupdhph  wquwngniup e dhwynpnudubp . uqdbine wquinnigniup,  npnp,
inter alia, bwfuwwnbuywd 5u Uwpnnt hpwyntuputinh hwdpunhwuntp hnswlwgpny»:

64. Cytjgwppwu MudY-h opowuwlyubpnd 1997 pwywup dwpunh 14-hu
hpwwnwpwywd  php  vwfubwywu qtynygh (UUY-p thwuwnwpninp
CERD/C/270/Add.1) 71-pn wwppbpnyjwu  dbe  upkp £, np  wpunwhwjnybine
wqwuwunijwu hpwyntuph hpwlywuwgdwu hwpgnd hwupwihtu 2whp unhwyywsd k
ghobi| funpwlwunyejwu gnhbph' wybh wnwouwhbpe Ywpbiinpniuygyniu niubkignn
owhpu, npnup nubu ppbug wudp wwownwwubine hpwyniup: Uju wywwnbwnny
cybjgwphwiph ppbwywu optuugpph 261 bis hnnwdh § 4-h  hwdwdw)u
(nb'u Jbptiind' 32-pn wwppbpnipyniup)  funpwwunyeywu  npubinpdwu udwu
wpwppubpp  uwhdwudbght npwbu wwwndblh wpwppubp® suwjwd upwu, np
MHudY-u npwup ninnuypnptu skp - wpgbipnw:  Lnyup  ybpwpbpnd £ bwbt
twghunwlwu ntidhdh Ynndhg Yuwunwnpjwd hwugwagnpdnypiniuutipp dfunbiint wd
wpnwpwgubnt thnpdbpu wpgbinn Ge punhwungp wndwdp' ginuuwwunipjwu
dfunnudp Ywd tpwuwyniejwt ujwqbigndu wpgbijnn npnyputphu:
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65. Cytjgwppwu MHudY-h 2powuwlutipnd 2001 pywlwuh dwjhuh 22-hu
hpwnwpwydwsd  hp - Gppapn wwppbpwywu - qbynygh (UUY%-h  thwunwpenine
CERD/C/351/Add.2) 102-pn. tit 109-pn. wwppbpnieniuubipnud usb) £, np Sygwphwih
nwotwiht nwwwpwup Sybguphwih ppbwlwu optiuugpph 261 bis hnnywdh § 4-h
wnusnijwdp uwjwgpwd hp wnweht dénnuw (ATF 123 1V 202) uob E, np win npnypu
ninnyuwé £t ny  dpwjt  hwuwpwlwlwu  Ywpgh, wy vwbr  wudh
wndwlwwwunynipjwu ww2nmwwuntejwup: Wunwwdbuwjupy, Fwywu
Upwuwynieyntt nubp  wyu, np  hwuwpwlwlwu YJupgh wwounwwuniyentuu
hpwywuwgyntd Ep dhwju wunnwyhnptu’ npwtiu dwpnnt
wndwuwwwwunynypjuwup hwnlwgynn wywonwwuniejwu hbnbiiwup:

66. UUY-h (Mwuwjwlwu funpwlwuniejwu pninp abtiph ybGpwgdwu
hwpgbpn  Yndpntu'  MNHudY-h  ppwlwuwgndp  Jbpwhulynn  wulwlu
thnpdwqbwnutiphg Yuwqddwd dwpdhup, npp 1997 pwlwuhtu putwnwwnud tp
Qbpdwupwihu G PGghwihu, np upwup <nnpnuwnh dfundwup YGpwpbipnn hpbiug
optupubpnd s6u ubGpwnnd wjuwhuh npnyeubp, npnup Ybpwpbpnd Gu pninp
gbnwuwwunigniuutiphu (UUY-h thwunwpenine A/52/18(Supp), §§ 217 L 226), hp'
«fwuhunwwu wwnbinyEjwu pwpngsnipjwu nbd wwjpwnph Ybpwpbpjuwp [General
Recommendation on combating racist hate speech] 2013 pywlwuh ubiwwbtdptph 26-h
phy 35 punhwunip hwuduwpwpwywuph (UUY-h thwunwpenine CERD/C/GC/35)
14-pn Gv 15-pn wwppbpneyniuubpnd ugnd £ hGwnbywip (wnwug nnnuwnwyh
dwunpwagpnientuutinh).

«[Ulhgwqquiht hpwyniupny uwhdwuyws' ginwuwwunipju hwugwagnpdniejniuubiph

Gu dwpnynipquu ntd ninnywd  hwugwgnpdnigniuttiph - hpwwwpwlwiht dtunnwdp Yud

npwup  wpnwpwgubine  thnpdtipp - wbwp £ dwuwsybu npwbtiu opbupny - wwwindbih

hwugwuputin® wwjdwuny, np Rpwtp hunwly uEphujwguby nwuwjwywu hhdpny pnuniejw

Ywd wwbneiwt hpwhpnd: Yndhnbt uwbe pungdnd £, np «uwindwlwt drwuntph

Yepwptipjw) Yunpdhputinh wpnwhwjnnudp» swbnp £ wpgbidh wd wwndyh:

15.  fatt [HudY-h] 4-pn hnndwdny wwhwugynid k, np Jwppwadh npnawyh dbikipp
dwuwsytu npwbu optupny wwwndbih hwugwupubp, wju sh wwpniuwynd dwupwdwut
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gnignuubip’ Juippwgdh &bibpp npwbu ppbwlwu  hwugwupubp npwytine hwdwp: bug
ybpwpbpnd £ wwpwéndp Gt hpwhpnwp npwbu  opbupny  wwwndbh  hwugwupubp
npwybntu, Yndhwbu Yupdnd £, np wbwp £ hwoyh wnudbu hGnbyw] hpwyhbwlwjhu
gnpdnuubpp.

- Luwpngsnigjwu  pndwunwlnieniup Ge Gbp. wpryn’p wju npnd £ npbk
gnpdnnnipjwu G wudhowlwu punye b Ypnd, huswbu £ wjiu Ywnngjwd, hus nwuwyny b
wnwpwdynd b hus nény & hpwlwuwgynid:

- Sunbuwlwu, unghwjwlwu b pwnwpwlwu hpwnpnyentup, npp whpbp &
pwpngsnipjwu hpwwywpwldw b nwpwddwu dwdwuwy, win pYnd’ ERUhY b wy) fudpbiph,
huswbGu uwbL  wbnwpupy dnnnynipnubpp ujwundwdp  funpwwu  YbGpwpbpdniuph
wnwjniejniup: Npno GinyReutp, npnup dh hwdwwnbipunnd wuywnwug Ywd skgnp punye Gu
Ypnud, Ywpnn Gu dbYy w) hwdwwnbpunnd Junwugquynp hdwuwn unwiw]. ginwuwwunyejwu
punpn? hwwnwuhoubpp ugbkijhu Yndhwnbu pungdt) £ wwpwdwopowuph nbpp nwuhunmwlwu
wwnbinypwu pwpngsnipjwt Upwlwynieintut Nt htwpwynp  wgnbignieniup  quwhwnbint
hwpgnud:

- Lwpngnn wusdh nhppp Ywd Yuwpgwhbwlu wjiuy hwuwpwynyniund G wju
[uwpwup opowunwd, nphtu ninnywd £ pwpngsnieniup: Undhinbu downmwwbu npwnpnyeniu L
hpwyppnud ~ Ynudbughwjny  wwounwwuynn  judptph  ujwundwdp  pwgwuwlwu
wnpwdwnpwdnigjwu  dGtwynpdwup  twwuwnbint hwpgnud  pwnwpwlwu gnpdhsubph nu
hwuwpwlwywu Ywpdhp &Gwwynpnn wy wudwug nbph Yypw G Gdwu wudwug ni
dwpdhuubphu Yny £ wunmd  npnbgpt;  dhodowyniewihu  thnfupdpnunnnieniut nu
hwdbpwsyfunigyniup fupwubinu ninnywd npwlwu dnnbgndubip: Yndhwnbu ghunwygnd L
pwnwpwlwu nwownntd funuph wquunipjwt wnwuduwhwwny Yupbinpnuyeniup Gie wju, np
npw  hpwlwuwgnup  hwugbgund £ npnpwyh  wwpuwlwunyeniuubph G
wwwnwufuwuwwnynipjwu:

- Lwpngsnipjwu hwuwubhnpjwu opowtwyp, wyn pYn’ [uwpwuh punypu nt
hwnnpndwu  Gnwuwubpp.,  wpyn’p  pwpngsnggniup - wnwpwddtp £ 2LU-ubph  Ywd
hwdwgwugh dhongny, hwnnpndwt hwéwfunyeniuu nt uwhdwuubipp, hwnlwwbu Gpp pw
UnYyunieniup Gupwnpnu £ ERuhy Gt nwuwjwywu npnawyh fudptiph Uywwndwdp phnwynpjuy
atiiny pouwdnipniu ubpdwubint nwqdwydwpnigjwu wnlw)niejniu:

- Lwpngsnipjwt twywwnwlubpp. wjit pwpngsnieiniup, npp wwonwwunwd b
uwwwpnd £ wuhwwnubph ne fudpbph dwpnne hpwyniupubipp, swbwp £ jhup ppGwlwu Yud
nptik wj ywwndwdhongubiph wnwplw»:
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3. «Pwnuwpwghwlwt Gi  pwnwpwhwl  ppwyniptliph  dwuht»
dhowqquihti nwitiwghn

67. «Pwnwpwghwlwu G pwnwpwlwu  hpwyniupubph  dwuhu»
dhowqqwjhu nwouwghpp («2L2HUM) (999 UNTS 171) punnwuyb £ 1966 pwlwuh
nGywbdptiph 16-hu, huy uwnnpwgpdwtu hwdwp pwgybtip L 1966 pYwlwuh
nGlyuntdptiph 19-hu: Hpw unpdwunpy npnypuGpu ndh dbe Gu dnb| 1976 pywlwup
dwpwh 23-hu: 1992 pwlwuh hntuhup 18-htu npwu dhwgt) £ SyGiguphwu, nph
hwdwp wju gnpdnnnigjwu dbg £ dubp 1992 pwlwup ubwwbdpbph 18-phu
(1678 UNTS  394): “pw  JbpwpbpGlh  npnypubpu nwubu hGnbyw|
pnjwunwynye)niup.

<nnyws 19
«1. 3nipwpwusinip np nluh wnwug dhowdwnniyejwu Yuwnpdhpubp niubuwint hpwyniup:

2. 3nipwpwuginip np niup - wpunwhwjnybint - wqwwnnejwu - hpwyntup.  win
hpwyniupp ubpwnnud £ wulwiu vwhdwuubphg gwulwgwd punyph wbnbynieniuubp nu
qunuwthwputp' pE pwuwdnp, gpwynp Ywd wnwwghp wbupny, pE gbnupybunwlwu
wpunwhwjwnswdhongubpny Ywd ubhwlwu punpnygudp npbits wy) Gnwuwyny huwnpbine,

uinwuwnt bir lmwpwsdkint wquwnnieinlup:

3. Unyu hnnwdh  2-pn wwppbpnigjwdp  twjuwwnbuwd  hpwyniupubph
hpwlwuwgnup hwugbgunud £ hwwnniy ywpwwynpnyeniuubph b wwwwufuwuwwnynipjwu:
Nwwh npw wnusnijwdp Ywpnn Gu Yppwndtp npnowyp uwhdwuwhwynwiubp, npnup,
uwlwju, wbwp £ uwhdwuybu optiupny bt wuhpwdbion [hubu’

w)  wyng hpwyntupubiph Ywd htnpuwyniejwu tywwndwdp hwpgwuph hwdwn.

n) wqqwiht wuywnwugniwt wd hwuwpwwlwu Ywnpgh (ordre public), Yud
puwlsnipjwu wnnnontpjwu Ywd pwpnjulwunipiwl wwonmwwuntjwu hwdwp»:
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<nnpyjuws 20
«l. Muwwnbpwqdh gwulwgwsd pwpngsnipnit witiinp £ wpgbiyh optiupny:
2. Uqqujhu, nwuwjwlwu Yud Ypnuwlwt wnbinpgjwts gutilugws pupngsnig)niy,
npp funpulwinie)nit, powdwip Ywd prunweqniu | hpwhpn, wpgbiynd £ opbupny»:

68. 1992 pwlywuhu Sytygwphwih' LRLAUN-hu dhwuwint uwwlgnipjudp
CybGjgwphwjh Yuwnwywnnieyniup ugki £, np wyn dwdwuwy cytjguppwjnd gnpdnn
ppGwlwu optiuughppp dphwju npn2 wnnuwubpny Ep wunpwnwnunwd “rwuwgph
20-pn hnnwdh 2-pn wwppbpnyejwup, G np wn ywwwnéwnny CYyGiguphwu wyn
hnnwdh dwuny wbiwp E yipwwwhnd Yuwwnwpbp: Uunuwdbuwjuhy, cybjgwphwih
Ywnwywpniejniup twbl gk £, np ppbwlwu optuugppnd Uwfjuwunbuynd Enp
ubipwnb unp npnyp' NHtudY-hu Sybigwphwih uywuynn dhwgdwu hbn Yuuwwsd
(nb'u ybpbinud* 62-pn wwppbpneeiniup), be np SYbguphwih ppbwlywu opbuugpph
261 bis hnnwdu nidh dbg dnubinig htinn (nb'u Ybpbinud® 32-pn wwppbpnieiniup)
w)n ybpwwwhnidp Yhwuybp (FF 1991 1 1129-1185, L9 1139-1140):

69. Jdbpwwwhndu nwbip htnbyw| pnuunwyniyeniup (1678 UNTS 395).

«Gytjgupphwu pptu phpwynwp £ YEpwwwhnd punniul] 20-pn hnnwdh  2-pn
wwppbpnipjwu - wwhwuoubpht  hwdwwwwwufuwunn  ppbwlwu  unpd'  SYbguphw)p’
«fwuwjwlywu  funpwlwuniejwu  pninp  Gtlkph YGpwgdwtu  dwupu» 1966 pqwlwup
dhowqquwjhu Ynuybughwjht wnwohlyuwynd dhwuwint Yuwwlygniejwdp»:

70. Cybgwphwu ybpwwwhnwp hwub) £ 1995 pwlwuh hnywnbdptph 16-hu,
hush yGpwpbipjw| npnanwdu nidh dbg £ dinbp wudhowuwbiu (1891 UNTS 393):

71.  UUY4-h Uwpnnt hpwyniupubph Yndhnbu' LLAUN-h hpwywuwgnidp
yGpwhuynn  wuywfu  thnpdwgbimubphg  Ywqdwséd dwpdhup, hp  102-pn
Uunwpowuh dwdwuwy (2011 pYwlywupt) punniutig trwotwgph 19-nn hnnyjwsh
ybpwpbpw| ehy 34 punhwunip deluwpwunyeyniup (CCPR/C/GC/34): Cunhwunip
dEyuwpwunigjwu’ fuunpn wnwpyw hwpghtu Yyepwptipnn hwndwdu niuph hbnbyuw
pnjwunwyniyeniup (wnwug nnnwwnwyh dwunpwagpnyejntuutiph).
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«Ywpéhph wquuwnipynLup

9. 19-pn hnnwdh  1-hu wwppbpnigjudp  wwhwugynd £ wudh'  wnwg
dhowdwnnigjuu  Ywpshpubip niubuwint ppwyniuph  wwonwwuneniup: Uju  hpwyniupp
dwuny "rwouwghpp npbilt pwgwnnipinitu ud vwhdwuwtwynd eny) sh twihu: Ywpdhpp
wquwuwnipniup Ubpwnnd £ wush Ynndhg pp wqwun punpnipjudp gwuluwgwd wywhh G
guulwgwsd wwwndwnny hp Yupdhpp thnfubine hpwyniupp: Ns nph' Ywotwgpny uwhdwujws
hpwyniuptipp  s6U Ywpnn fuwfundb] tpw hpwlwt, pulwiynn jwd - Bupwnpynn
Ywpshpubph hpdpnd: Muwownwwuynd Gu Ywpdhph pninp npubinpndubpp, wyn pynd’
pwnwpwlwu, ghrnwjwu, ywwndwlwu, pwpnuwlwu Ywd Ypnuwlwu punyph Ywpdhpubpp:
Ywndhp nubuwnt ppbwlywuwgnudp hwlwunud t 1-pu wwppbipniygjwup: Uudh uwwndwdp pp
niubgwd  Ywpdhputiph  wwwbwnny nuudgnipjut  hpwywuwgnwip, whwpbynwp  Huwd
fuwpwunwp, wn  pYnd  dbppwlwindp,  Ywwuwynpnwdp, nwunwwwpnnddp - Yud
wqwuwunwgnynuwip hwunhuwunwd Gu 19-pn hnngwédh 1-hu wywppbipniejwu fuwfunnud:

10.  Npbit Yupdhp niubuwntt Ywd sniubuwntt wwpwmwnpbine thnpép guwuljugwd
npubinpnid wpgbynd L Ywpdshpt wpunwhwjnbiint wquwnieniup wwpwwnhp Yepwny
ubipwnnud £ Yuwpdhpp swpunwhwjnbiint wquwnnyeniup:

Upunwhwjnybint wquunnipyniup

1. 2-pn wwppbpnigywdp wwhwugynwd £, np Ynnd wbwnyejnwuubpp Gpwgtuwynpbu
wpunwhwjnybint wquwnniyejwu hpwynitupp, win pYnut’ wulwiu uwhdwuubphg gwulwgwsd
punyph wnbntynyeniuutip nt qunwthwputp thunpting, unwuwne Ge mwpwsétnt hpwyniupp:
Wu hpwyniupp tbpwnnd b gwulwgwd 6bth wjuwhup qunwihwpubph ne Ywpdhpubiph
wpunwhwjnnwt nu npwug Ybpwpbpw] hwnnpnnwutph  unwgndp, npnup Ywpnn Gu
thnfuwugytiy wyng’ 19-pn hnndwsh 3-pn wwppbipniejwt G 20-pn hnnjwsh npnyRuGNRhu
hwiwwwwwufuwu: Uu ubpwnnd § pwnwpwlwu Gnyeubpp, wuduwlwu b hwupwihu
gnpdniubinpjwu Ybpwpbnw deluwpwunyeniuubpp, wghwwghwu, dwpnne hpwyntupubiph
ybpwpbipjw|  pUtwpynwiubpp,  pwagpnieniup,  dowynypwihu Gi gblinupybunwlwu
hupuwpwwhwjnndp, nwnigndu ne Ypnuwywu  ptdwubpnd  Ginypubpp: Wu Yupnn |
ubpwnb] uwbr wnbwnpwihu gndwqnp: 2-pn wwppbpnugynitup wwpwdynd £ unyupuy
wpunwhwjndwu wjuwyhup npubitnpnwdubph ypw, npnup Jwupnn Gu fupun dhpwynpwlwu
hwdwpyby, bt wpnwhwjndwu Wdwu npubiinpnwubpp Yupnn Bu uwhdwuwdhwyyb' 19-pn
hnnjwadh 3-pn wwppbipnuejwu G 20-pn hnnwdh npnyputiph hwdwawju:
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19(3) hnnjwéh Yhpwnnudp.

28.  3-pn wwppbpnyppwu  dbe  pYwplwsd  uvwhdwuwhhwynwubph  hpwywswih
hhdptiphg wnweohtuu wying hpwynwupubph Ywd hbnhuwynipjwu tjwwdwdp hwpqwupu
«hpwynwuputip»  bgpnyep Ubpwnnd £ dwpnne ppwyniupubpp, npnup dwuwsywd  Gu
Twouwgpny G, punhwunyp wndwdp, dwpnnt ppwynipubiph  ninpunnd - dhowiqquihu
hpwyntupny: Oppuwy, hpwywswih Ywpnn £ hwdwpdt] wpnwhwjngbine wquunnigjuu
uwhdwuwthwynwp' 25-pn hnnjwény vwhuwwnbudws pdbwpybine ppwyniuph, huswbu uwbi
17-pn - hnnwény  uwjuwwnbudwd  ppwyniupubph  (mbu  37-pn wwppbipnieyniup)
wwoaunwwunipjwt  tywwwynd: Ldwu uwhdwuwhwyndubpp wbwp £ siwybpwybu
qgnnipjwdp. ekt Ywpnn b pnywunpdtp pbwpynnubph ywonwwungeniut
wpunwhwjndwu  wjuwyhuph  &kwiphg, npnup whwpbynd  uwd  wywpunwnpwup  Gu
wwpnwynd,  Wwtu  uvwhdwuwthwyndubpp  swbnp £ fungpunnuinbt pwnwpwlwu
pwuwybbtph wuglwgnwip, win pynid, ophuwl, ny ywpwwnhp pybwpynieintup pniynuintint
Unsbipp: «Uyng» hwulwgnigyniup Jbpwpbpnd £ owy wudwug' wuhwwnwwbu Ywd hppbe
hwdwjuph wunwdutip: <Gnbwpwp wjiuy Ywpnn £ dbGpwpbpt, oppuwy, Ypnuwlwu
hwywwpny Ywd Lpuhly dwgdwdp punpnaynn hwdwjuph wnwudht wunwdubphu:

29.  GBpypnpn ppwywswih hpdpt wgqwiht wuywnwugnipjwt Ywd hwuwpwlywlwu
Ywpgh (ordre public)y Ywd puwlsnigjwtu  wnnnongjwu  Ywd  pwpnwywunipjwu
wwowmwwunip)ntu k:

35. Gpp Ynnd wbwneniuu ppwydwswih hhdp £ Jywjwynsnid  wpnmwhwjngbint
wquwuwunipniup uwhdwuwtwybine hwdwp, wju wbnp £ npnpwyp b wuhwunwlywuwgywsd
Yepwny gnyg ww  uwwnuwihph Gagphn punyep G dEntwplynn  Ynulptizn dhgngh
wuhpwdbonnuygniuu ni hwdwwwnwufuwunyeniup' Jwutwynpuwwbu  wwwgnigbng, np
wpunwhwjnybnt Gt uywnuwihph dhobit Yw ninpn Gt wudhowlwu Yuw:

36. Undhwbtu pptu £ JGpwwwhnd quuhwnwlwu wnwp, G wprynp ndjwg
ppwypbwynd  Ywpnn thu  pubp wjuyhup  hwuqwdwupubp, npnug  wwpwgwnud
wpunwhwjnybint  wquunnejwu  phpwyntuph  uwhdwuwthwynwu  wuhpwdbon  Ep: Upw
wnusniejwdp Yndhinbu hhotigunid £, np wju wquwnniejut opowuwlp swbinp £ quwhwunyp'
hnnw Yuwnwpbiny «hwjbgnnuywu hwgnpniejniutbiph gpowuwyhu», i npwbtiugh Yndhwnbu
Yupnnwuw hpwlwuwgut] wu gnpdwnnypep, Ynnd wbhwnyejniup wbwp £ pninp nbwpbpnud
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humwy YGpwny gnyg wnw 3-pn wwppbpnyejwu dby pywplyywd hwdwpwlywwd hhdpbphg
gwulwgwdh wnusnipjwdp  wnwowgwd uwwnuwpp, npp wwudwn L hwunhuwgb|
wpunwhwjnybint wquwnniejwu uwhdwuwthwydwu hwdwp:

Npnawyh wnwudhu npnpunubkpnid wpunwhwjnybint wquwnnipjwu
uwhdwtwihwlyndubph uwwnhg 2powuwlyp

49. Opbupubipp, npnup wwwndwdhongubip GU Uwluwwnbunud Wwwndwlwu hwuwnbph
ybpwpbpwg  Ywpdhp wpunwhwjnbine hwdwp,  hwlwund  Gu TGwotwgpny  Ynnd
wbwneniuubph hwdwp uwhdwudws' Yupdhph Ge wpnwhwjndbine wqunnyegyuu  hbwn
Yuwwyws wwpwwynpnieniuubppt:  Ywotwgnpny  sh pnyjwwnpynd  punhwunyp  wpgbip
Uwhuwwnbub) ufuwwywu Yuwpdhph wprnwhwjndwu Ywd wugjunw wnbinh niubigwd nbwpbph
ufuw| dEluwpwunejwtu hwdwp: Ywnpdhph wqwwinyjwu hpwyntuph wnusniejwdp ny dh
wwpwguwjnd swbwnp £ Yhpwndtt uwhdwuwthwynudubip, puy wpnwhwjnybiint wquunnigjwu
dwuny npwup swtwp £ nnipu quu 3-pn wwppbpniejwdp G 20-pn hnnwény enyjwwpynn
uwhdwuubph 2powuwlyhg:

19-pn. BL 20-pn hnnjwdubph dhobit Yuyp

50. 19-pn it 20-pn hnnywdubipp dhdjwug htn hwdwnpbih Gu Gu gnfupwgunwd Gu
hpwn: Pninp wju wpwppubipp, npnug wunpwnwpé b Yuwwpynd 20-pn hnndwénid, 19-pn
hnnqwdh  3-pn wwppbpnipjwdp  bwpuwwbujwd uwhdwuwdwynuubph  wnwplyw  Gu:
Un wwwbwnny 20-pn hnnwdh hwdwédwju hhduwynpywd vwhdwuwhwyndp wbwp k
twb hwdwwwwnwutuwuh 19-pn hnnwdh 3-pn wwppbpnigjwu wwhwugubphu:

51.  20-pn hnnywond upqwd wpwppubpp 19-pn hnnjwsh 3-pn wwppbpniejwdp
uwluwwnbuwsé uwhdwuwdthwynuubph wnwplw hwunhuwgnn wpwppubiphg
wwppbpynud Gu upwuny, np 20-pn hnnwénd upywd wpwppubph nbwpnid Ywotuwghpp
unu £ whwnpjwu Ynndhg wwhwugynn wnwuduwhwwnly wpdwquupp' opkupny npwug
wngbindp: 64 dhwju wjupwuny k, np 20-pn. hnndwdp 19-pn hnnjwsh ujwundwdp wupnn k
hwdwnyb lex specialis (hwwnty unpu):

52.  YUnnd wbwnenwiubpu  opbuunpwlwu  wpgbpubp  wbwp £ uwhdwubu
wpunwhwjndbint - wquuwnyejuy' Jhwu  20-pn hnndwdnd upwd  wnwudhu  dbibpp
uywwndwdp: Pninp wju nbwpbpnud, Gpp MBwnnyeiniup uwhdwuwdwynd £ wpnwhwjunybine
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wqwuwnpniup, wuhpwdbon £ hphduwdnpb] win  wpgbpubpp Gi npwup  uwhdwunn
npnyputipp' 19-pn hnnjwdh wwhwugubphu fuhun hwdwwwwnwufuwux:

72. 2012 pwlwuh ubwwnbdptph 7-hut UUY-h Ywpdhph Gr wpunwhwjnybint
wquunyRjwu fupwudwl nt wywowmwwunyjwu hwpgbpny hwwnnwy gtynignnp UUY-h
Shuwynp  wuwdpltwhu  ubpluwjwgyws qbynygh (Ywnpdhph G wpunwhwngtin
wquunnijwu hpwyniuph fupwunwp tit ywownwwunieniup [Promotion and protection
of the right to freedom of opinion and expression], UUY-h thwuwnwpnine A/67/357)
55-pn wwppbpnyeiniund' «Uhgwigqquihu unpdbphtu B swihwuppubppu - hwwunn
ubpwbnwywu optuunpnugywup» udppywd gifuntd, bk k, np.

«[Mwuwndwlwu ppwnwpényeniuutpp wbwp £ pwg |hubu putwpynudubph hwdwp, G
huswbu gk & Uwpnnt ppwyniupubiph Yndhinbu, wju optiupubipp, npnup ywwndwdheongubip Gu
Uwjuwwbund  ywwdwwu thwunbph  Ybpwpbpjw; Ywpdhp  wpnwhwjnbint  hwdwp,
hwlwunu 6U «Rwnwpwghwlwu bt pwnwpwywu hpwyniupubph Jwuhu» nwotwgpny Ynnd
wbwneniuubph hwdwp uwhdwudws' Yupdhph Ge wpnwhwpndbine wqunngegyuu  hbwn
Yuwwlwd wwpnwynpnipniuubphu: Mwhwugbing, np  gpnnubpp,  pwgpnnubpp G
pwnwpwghubipp  ubpywjwgubu  hpwnwpéneniuubph  Jdhwju wju wwppbpwyp, npp
hwjwunipjwtu £ wpdwuwgl]  Ywnwdwpniegjwu  Ynndhg, wbwnyeniuubph  hwdwp
huwpwynpnieginiu £ unbndynd  wpnwhwjingbiint  wqwwneniup - unnpwnwubint
hpwnwpényenuutph wwonnuwwu nwppbpwlyubppus:

73. UUY4-p'  dnnndpnwywpwlwu B wuwswn  dhowqguwihu  Ywpgh
fupwudwu hwpgbipny wulwfu thnpéwgbiinp UUY-h Uwpnnt  hpwyniupubipp
funphpnhu 2013 pwywuh hniyhuph  1-hu ubpywyjwgpwéd qbynygh (UUY-h
thwuwwpenine A/HRC/24/38) 56(e) wwppbpnipjwt  dby  wnwowplbp L, np
whwnnienuubpp  «wujwybp dwuwstu wju optupubipp, npnup hwlwund Gu
[«Pwnwpwghwlwu bL  pwnwpwlwu ppwyniupubph  dwuhtu»  Jdhowqgquihu
nwouwanph] 18-pn Gu 19-pn hnnwdubtipht.  dwutuwynpwwbiu, ... hhawwnwyh
ontiupubipp bt gwulwgwd opbup, npp funspunnuninid £ pwnwpwywu bt ywwndwywu
hpwnwpanieiniuutiph  Ybpwpbpw) pwg putwpyndubph  huwpwynpnigyniup»: Lw
udwuwwhy wnwowpyneiniu £ ubipyuywgpb] hp Ynndhg ubpluywgdwsd qtiynygh'
2013 pywywuh ognuwnnuh 7-hu UUY-h Gfuwynp wuwdptwihtu ubpyuwjwugywsd
nwppbpwynud' 69(j) wwppbpnigywu dby (UUWY-h thwuinwenine A/68/284):



e6MPL2GLL LCLHBU CUE33UNhU3h aNrfond 4anhft 78

P. Gypnwwyh funphpnh  hwiwwwwunwuppwt  hwunmwpenebpp bt

uynipbipp
1. YppGnhwtgwagnnpdngyniitiinh  dwupti - 4nbydbughuyh  nwgnighs
wndwbwagpnipinit

74. Ypptinhwugwagnpdnieniuutiph dwupu ynudtughwih  [pwgnighy
wnpdwuwanntejniup, npp Yybpwpbpnud £ hwdwlwpgswihu hwdwlwpgtph dhongny
Ywwwpynn nwuhunwlwu bGr wjjwnywg punypeh wpwppubph ppGwywuwgdwup
(6ypnwwywu wwydwuwagptiph 2wnp [European Treaty Series] phy 189, 2466 UNTS
205), pwgyti £ unnpwgpdwu hwdwp 2003 pyYwlywup hntudwph 28-hu G nidh dbg &
dinbi 2006 pywlwuh dwpunp 1-hu: Wu unnpwgpdtp £ Spnwywih  funphpnp
pwnwuntujnp wunwd wbwniejniuutiphg GpGuniugbigh (huswbu uwbr Gpyne wyg
wbwnnpejwt'  Ywuwnwih G <wpwdwbphfuwu  <wupwwbnnpguu)  Ynndhg,
uwlwju dhuskit wydd Juybpwgyt) £ dhwju puwusnpuh Ynndhg, Gi npwughg Gptipp
("twupw, Shujwunphw G Lnpytighw) YyGpwwwhnwubiph dhongny oqunybij Gu 6-pn
hnnwsdh § 2-nd uwhdwuwd' 6-pn hnnjwsdh § 1-nd twuwwnbudwsd wpwppubph
ppbwlwuwgndhg phy Ywd dwutuwyhnpbu hpwdwpybint huwpwynpniejniuphg
(nE'u unnptil' 75-pn B 76-pn. wwppbpnieyniuubipp): Sybjgwphwu unnpwgpb
wnpdwuwapnteiniup 2003 pwywuh hnyunbdpbph 9-pu, uwlwju dpuskie wydd sh
quybpwgnb] wju, i wpdwuwgpniejniup 10-pn hnnwédh § 2-ny twjuwunbugwsd
Ywpgny upw uywwndwdp nidh dbg sh dunb:

75. «3bnwuwuwuntejniup Yuwd dwpnyniejwu ntd ninnYywod
hwugwagnpdnipniutpp  dfunbp, npwug  Upwuwynyeniup  Ynwhw  GLiny
ujwaqbigutip, npwug hwyjwunieniu  nwp  Jwd npwup  wpnwpwgubp»
Jopuwgpjwsd' Updwuwgpnipjwu 6-pn hnndwdny uwhdwuynud k.

«1. Snipwpwugnip Ynnd wbiwp Lt punniwuh wjuyhuh opbuunpwlwu Jdhongubp,

npnup Ywpnn Gu wuhpwdtion |hub) hp ubipphu opbuunpnigjwdp’ dhuninwuwdnp b wnwug
pnyunyniejwt Yuwnwpywsd hbnbyw| wpwppubpp ppbwywuwgubint hwdwn.
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wjuwhuh unuyeh nwpwdnwp Ywd wy Yepw' hwdwwpgswihu hwdwlwnpgh dhongny
hwupnypjwu  hwdwp  dwwsklh  nupdubp, npnd  dfundnd  Gu,  Ynwunptu  udwg
Upwuwynipjwdp U ubpywjwugynud, hwywuniejwu Gu wpdwuwund Yuwd wpnwpwgynd Gu
gbnwuwwunyentt Ywd dwpnynipjwu nbd ninnjwd  hwugwgnpdnyeniuubp  hwdwpynn
wjuwyhuph wpwppubp, npnup uwhdwujwd Gu dhowgquihu ppwyniupny b dwuwsyb) Gu
npwtu winwhupu 1945 pJwlwuh ognuwnuh 8-h Lnunnup hwdwdwjuwgpny unbndwd
Upowgqwjht  nwqdwlwu  wphpnitwhp jwd  hwdwywwnwufuwt  dhowgquihu
thwuwmwpenpetpny uwhdwuywsd nt win Ynndh Ynndhg dwiuwsywd hpwywgnpnipniu niubignn
gwulwgwd wy Jdhowqquiht nuwwpwuph' Jbepouwlwu bGi wwpwmwnhp nd nlubignn
npnanudubipny:

2. Unndp Yupnn £

w)  Ywd wwhwuek), np unyu hnnwdh 1-hu wwppbpnypjwu dbe Upwd dfunnuwip
Jwd Upwuwynigjwu Ynwhw tjwgbignudp nbinh niubgwsd |hup wudph Ywd wudwug tudph
uywwndwdp  wwbnnu, funpwlwungenitu Ywd  pnunyeyniu hpwhpbine dnwnpnigyudp’
nwuwjh, dwoyh gnyup, ubpdwu Ywd wqquipt Ywd EupYy dwgdwu, huswbu uwbr Ypnup
hpdwu Jpw, Grb ytpohuu hhojw| gnpdnuubiphg npbitk dGYh hwdwp ogquwagnpdybi £ npwbu
Uwhuwnpwy, Yud w)) ywpwgund'

p) hpGu  hpwyniup YGpwwwhb| wdpnnonyphtt Ywd dwuwdp syhpwnbine unyu
hnnjwdh 1-hu wwppbpnieniup»:

76. Updwuwgpnipjwt  pwgwwnpwlwu qtynygnd, wjupwuny, nppwuny
ytpwptiptih £, upynwd £ hbGnbyw)p (wnwug nmnnuwnwyh dwunpwagpnyeniuutinh).

«39. Jdbpohu wmwphubpht wggwjht nwwwpwuubpnd puuybp Gu wwppbp gnpdtp,
npnugnud wudhup (hpwwwpwlwjunpbu, [pwwywdhongutipny b wju) wpwnwhwnb] Gu
gwnwthwpubp Ywd wbunyejniuutp, npnup twywwnwwninnywsd Gu Gnbp hwunlwwbu
Gpypnpn  hwdwjuwphwiht  wwwbpwgdh  pupwgpnd  wnbnh  niubgwd  |nipe
hwugwanpdnipniuutipp (bwutwynpwwbiu <ninpnuwnp) dtunbniu, npwug tywuwynypntup
Ynwunpbu ujwgbigubniu, npwug hwywunieniu wwntt jwd npwup wpnwpwgubiniu:
Wnwhuh Jwpph owndwnhpubtipp hwéwfu ubpywjwgynid Gu ghunwlwu
hGwwgnwnie)niuutiph wwwnpywyh ubippn, uhusntin hpwlwuntd npwup
uywwnwywninnywd Gu wju pwnwpwlwu swpdwnhpubpp uwwnwpbintu nu fupwubnLu,
npnup hwugbigpt thu <nnpnuwnhu: Uybihu, winwhup Juppp bwb ubippusk) £ Ywd unyupuy
fupwuby nu pwowibpty £, wn pYnd’  hwdwlwpgswihu  hwdwlwpgbph  dhongndy,
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nwupunwlwu  Ywd  wjwwywug  fudpbpht’  ppbug  gnpdnnnuejniuubpnud:  Uynwhup
gunwthwpubp wpnwhwjnbu wuwpgnw £ swppph gnh nuwpéwé wudwug (hhawwnwyp),
huswbu uwbL upwug hwpwquwubphu: b bpon, nw uywnuwihp t dwpnywihtu hwupnigjwu
wndwlwwwwnynipjwu hwdwp:

40. 6-pn hnnywdp, npp unyuwhuph Ywnnigwdp niup, huswyhupu 3-pn hnnwdn,
wunpwnwnund £ wyu fuunppu: Lwjuwghdp dowynnutipp hwdwdwjub] Gu, np Ywnpbwnp £
ppbwywuwgul] wju  wpnwhwjnnugniuubpp, npnup  dfunnd  Bu,  Ynwwinpbu  ujuq
Upwuwyniejwdp Gu ubpyuwjwgund, hwjwuniejwu U wpdwuwgund Yuwd wpnwpwgunid Gu
ghnwuwwuniejnit jwd dwpnynypjuu nbd ninnywd  hwugwagnpdnie)niuutip  hwdwnpynn
wjuwyhuph wpwppubpp, npnup uwhdwuywsé Gu dhowaqgquihu hpwynitupny Gir npwbiu winwhupu
Swuwsybp tu 1945 pywlwuh [ognuwnup] 8-p Lnunnup hwdwdwjuwgpny uwnbindywd
Uhswqqwjht  nwqiwlwu wpphpniuwih  Jbpouwlhwu G wwpwwnhp  nd  niubignn
npnanwdubipny: Uw wwjdwuwynpywd £ wju hwuwnny, np wdbuwwpbinp G hwunwnywsd
hwdwpynn wpwppubipp, npnup hwugbigpt] Gu ginwuwwunigywu i dwpnyniejwu ntd
ninnywd hwugwgnpdnie)niutbiph, hpwlwuwgyb| tu 1940-hg 1945 pwlwuubph pupwgpntd:
Ujuniwdbuwjupy, twjuwghép dowynnubpu punniub] Gu, np wn dwdwuwyqwuhg h ybp
bnb| Gu gbnwuwwuniyejwu n dwpnynEwu nbd ninnjwdé  hwuguwgnpdnieniuubiph  wy|
nbwptip, npnug hwdwp 2wpdwnhe Gu hwunhuwgb] nwupunwywu GL wjwwjwg punyph
wbunieniuutipu nu quinwtwpubpp: <Gnbiwpwp vwfuwghdp dowynnubipt wuhpwdton Gu
hwdwpbp  wju  npnyeh  gnpénnnuejwt nnpunp - suwhdwuwdwyl  dhwj wju
hwugwgnpdniejniuutipny, npnup Ywwwnpyb] Gu bwghunmwlwu nbdhdh Ynndhg Gpypnpn
hwdwofuwphwipht - Wywwnbpwqdh wwphubpht Gt npwbu  winwhupt hwuwnwnyl] Gu
Ujnipupbipgh wiphpnituwih Ynndhg, w) twbr wju ginwuwwunyeniuubpny nt dwpnyniejw
ntd ninnywd hwugwgnpdnieniuubipnyg, npnup hwuwnmwwyb] Gu 1945 pwlwuhg h ybp
hwidwwwuwwufuwu Jdhowqquiht  ppwljwlwu wywbpnyd  (huswbu ophuwly’ Uphwynpwd
wqgabpp  Ywqdwybpwniejwu  Uuywnwugnyejwu  funphpnph  pwuwébibpnyg, pwqdwynnd
wwjdwuwgpbpny G wyu) uwhdwudwé wy dhowgquiht nwwmwpwuubph Ynndhg: Ujnwhup
nwwwpwuubp Ywpnn Gu |hut), opphuwy, Lwhuyhu Cwpwyujwdpwih dhowqqwihu ppGwlwu
wnphpntuwp, MNnuwunwih dhowqgqwihu ppbwlwu wphpniwip, domnwlwu  hhdntupubpnyg
gnpdnn Uhowqquwjht ppbwlwu nuwwwpwup: Wu hnnwép pny) £ wwihu hnnd uwnwpb)
dhowqgwiht nwuwpwuubph ybpouwlhwu b wwpunwnhp nid niubgnn npnonudubiphu
wjupwuny, nppwuny wjnwhuh nwwwpwuh ppwydwgnpnyeniup  Gwuwswd £ ounyu
Updwuwagpniejniup unnpwgpwd Ynndh Ynndpg:
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4. “pnypep twpuwwnbujwd £ hunwybgubine hwdwp, np wju hwunbpp, npnug
wwwdwlwu unnignieniup hwuwmwuinybi k, s6u Yupnn dfungti, npwug tpwuwynieiniup sh
Ywpnn Ynwhw &bind ujwqgbigyb], npwup & Ywpnn hwjwunyeuwu wpdwuwuw] Ywd
wpnwpwgyt|’ win qugpbih wbunyejniuubpu ne qunwithwpubpp Wwonwwubine hwdwp:

42.  Uwpnnt  ppwynwpubph  BYypnywlwtu  nwwwpwup  hunwybgpsp &, np
«hunwynpbu hwunwndwsd wwndwlwu thwuwnbiph, huswbu opphuwy’ <ninpnuwnp» dtunnidp
Ywd nbihghwu UbBY-h «.. 17-pn hnnwoéh ndnd nnipu Ygqwp 10-pn hnndwdh
wwonwwunpjwu nnpnpg» (wju wnusnipjwdp wnb'u 1998 pwlwuh ubwwbdpbph 23-h
LGhrynjh GL hgnpuph [Lehideux and Isorni] gnpdny yéhnp):

43.  6-pn hnnwdh 2-pn wwppbpngyniup pny; £ wwihu Ywd i) nbYjwpwunpy
Gnwuwyny wwhwugk|, np 6-pn. hnnjwsdh 1-hu wwppbpnyejwu dbe updwd dfunnudp Yuwd
upwuwynpjwu Ynwhw &bing ujwqgbigndp inbinh niubgwd |hup wudh Ywd wudwug tudpp
uywwndwdp  wwbnnu, funpwlwungenitu Ywd  pnunyeyniu hpwhpbine dnwnpnigjudp’
nwuwjh, dwoyh gnyup, ubpdwu Ywd wqquiht Ywd Lpupy dwgdwu, huswbu Uwbr Ypnup
hphdwu Ypw, Lt ytipphuu hhojw| gnpénuutiphg npbitk dGyh hwdwp ogquwgnpdyti £ npwbiu
uwfuwnpuy, Ywd i) oginyby Yyipwwwhnuwhg' oy wwinyd Ynndhu wdpnnonght Ywd dwuwdp

syhpwnb wyu npnyep>:

2. Lwpwpwpbbiph Yndpipth pwtiwsbt (68) 30

77. 1968  pwlwuh  hnywbdptph  31-hu Gpnwwih  tunphpnp
Lwfjuwpwpubph Yndhwnbu punniub £ (68) 30 pwuwdbip: “pwund Gpnwwih
funphpnh wunwd wbwnyenwutiph Ywnwywpnyeiniuutphu wnwownpyytg, h rhyu
wjlup, w) unnpwgnt) ti Juybpwgub) MHudY-u, Geb dhus win schu wpbp nw G
p) Jwybpwgubinitu wbu «dGluwpwuiwywu hwjnwpwpnigjwdp oGk wju
Ywpbinpnieiniup, np  hpbup  wwhu Gu ... [Ynudbughwiny] uwhdwudwsé
hpwynitupubpp wwhwwubntu»:
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3. Lwhwpwptbpp Yndhipbh ««Uipbinysyuwii pupngsnyaywt» dwupti» phy
97/20 hwtdtwpwpwlwt [Recommendation 97/20 on “hate speech”

78. 1997  pJwywup  hnywbdptph  30-hu GYpnwwih  funphpnp
Lwfuwpwpubph  Yndhnbu punniub] £ «UwnbGinejwt pwpngsnigjwu dwupu»
rhy 97/20 hwuduwpwpwywup, npnd, wjupwuny, nppwuny YGpwpbpbh E,
upynud £ hGuinbywp.

«lwdwnbnd, np GYypnwwih funphpnp tywwnwyu £ wunwd wbwnygniuubph dhebi
wnwyb] ubpun dhwutnpjwt hwuubp' Upwug punhwunip dwnwugnieniup hwunhuwgnn
pwpdpwgnyu qunwhwpubpu nt uygpniupubpp ywhwwubine G1 hpwagnpdbnt bwwwwynd.

dywjwynsting 1993 pwywup hnyunbdpbph 9-hu dhbuuwnd punniudws' GYpnwwih
funphpnh wunwd whwnieniuubph' whwnnuyggniuubph G Yunwywpnyeyniuubph nEywydwpubph
hngwlwghpp.

Yywjwynstiny wju, np dhbutuwih hnswlywgpny pungdyti E nwuhquh, wjjwwjwugnigjwu
nt hwywubdwlwunigjwu dwywubpph ubpyw wéh G wuhwunnipdnnulwuntejwu dunnpunp
qupgwgdwu  ybGpwpbpw] |nipe  dnwhngniegniup Gr bwpuwwnbudbp b nwuwjwywu
wwbngjwu,  pnunyEwu . funpwlwunyEwu  hpwhpdwup  hwugbgunn  pninp
gunuwthwpwfununiejniuubiph, pwnwpwywuniyenuubph nu gnpdtjwytpwtiph, huswbu uwbi
wmwppbip nwuwjwywu, ERupYy, wqgqwiht, Ypnuwwu Ywd unghwjwlwu wywwnwubingsntu
niubignn fudpbtiph dhobit Jwfu ni jwpjwonipiniu nidbinugubiint hwywuwlwuniejniu niutignn
gwulwgwd gnpdnnnipjwu Ywd [Gqyh nbd ywjpwnpbint hwuduwnnig)niu.

Jdbpwhwunwwmbing «Upnwhwjnybint Gt wnbintwwnynigjwt wqwunnigjwu  dwupu»
1982 pwlwuh wwphih 29-h  hnswlwgpnd  wpnwgnwd'  wpunwhwjndbine G
nbnbywwnynipjwu wqwwniejwuu hp funp uyppqwdnipniup.

Twwnwwwpnbind, dpbutwh  hngwlwgphu B Rwugwdwihu  pwunynipjwt
pwnwpwlwuniypjuwu  JYbGpwpbpjw| 4-pn Bdpnywlwt  twjuwpwpwywu  hwdwdnnnyntd
(Mpwhw, 1994 puywup nbyntGdptph  7-8) punniujwsd  «dnnnypnwywpwlyw
hwuwpwynipniund  [puwnynipjwu  dhongubiph dwuptu» hnswlwagpht  hwdwwwwnwuluw,
nwuwjwywu wwnbinipnLu, Wwj|winjwgnLeinLu, hwlwubdwlwunye)niu hpwhpnn'
wpwwhwjwinybint pninp &Gepp L wuhwunnipdnnwwuntejwu pninp dGlkpp, pwuh np npwup
fuwpfuinud Gu dnnnypnwywpwlywu wuywmwugnie)niup, dawyniypwiht dhwutwlwuniejniup i
pwqudwqwuntpjnLup.
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Lungstiiny, np wpunwhwjnybint wyu dGlbpp Ywpnn 5u wybih a6 e wybih Juuwuwywn
wgnbgnieiniu niubuwi, Geb wwpwdybu (puwunyniejwl dhongubipny.

Lwdnqwé  [pubind, np  wpunwhwpnydbGine wju &tiiph nbd wwypwpbint
wuhpwdbpnnejniup  unyupuy  wybih  hpwwww £ wpdwd  hpwyphbwlubpnd - G
wwwnbpwqdwywu nt ghudwd hwywdwpunnyejwu wy bbph dwdwuwyubpnid.

Cwdngwéd |pubny, np wuhpwdbon b wpunmwhwindbint wu dkikph hbn Yuwywsd
fuunppubpp  nwetnt - Ybpwpbpjw]  nintgnygubp  uwhdwub]  wunwd  wbwnynuubph
Ywnwywpnipniuubiph hwdwp' dhtidungu dwdwuwl punniubing, np jpunynigjwu dhongubiph
dtd dwuhtu sh Yupbih denwnpb] wpunwhwjnybint wyu dbtkph hwdwnp.

Cwoyh wnubiny «Uunpuwhdwuwiht  hGnnwwnwwnbuniygjwu  dwuht»  GBYpnuyuyw
ynuytughwih 7-pn hnndwdh 1-pu wwppbpnieyniup Ge Uwpnne hpwynitupubph GYypnwywlwu
ynuybughwyh dwpdhuubpp' updwé Ynugbughwubphg apohuh 10-pn b 17-pn hnnwdubphu
YGpwpbipnn uwtuwnbuwwiht hpwyniupp.

<hduybny Uhwynpywsd wagbph Yugdwlbpwnigjwu «ftwuwjwwu funpwlwunyejwu
pninp &Gtkph bpwgdwu dwuptu» Ynuybughwip i Lwfuwpwpubph Yndhnbh «Nwuwjwywu,
wqquwihtu Gr Ypnuwlwtu wwbnygjwu hpwhpdwu nbd dGnuwpyybihp dhongubiph dwupu»
rhy (68) 30 pwuwdkith ypw.

Cungdbiny, np ny pninp wunwd wbwnnweniuubpu Gu unnpugpb) nu Jwybpwgpb unyu
Unuybughwu bt wju Yhpwpyb] wqgquihu opbuunpniejwdp.

Shwwygbind, np Ywphp Yw wwwhnybnt nwupqih nt wuhwunnipdnnwywuniejwu
ntd wwjpwph G wpnmwhwjnybint wquwnniejniup ywounwwubint wuhpwdtonnyejwu dhebi
hwjwuwpwyonnignt® funtuwithbine hwdwp dnnnypnwdwpnigniup  fuwpfuilbine Juwughg'
wju ywonmwwubint hnnh Ypw.

Lwbt ghunwygbind  [pwwnjwlywu  dhongubph  judpwgpwlwt  wulwluniejwu b
hupunipnyunyejwu |hwpdbip wwhwwudwu wuhpwdbonnieniup'

Cwuduwpwpnu £ wunwd whwnieniuubph unwywpnigniiubpht'

1. dnuwplyt] hwdwwwwnwuluwu pwytp’ unyu hwuduwpwpwlwuny vwhdwudwd
ulqgpniupubiph hhdwt Ypw wwnbnigjwt pwpngsniejwu nbd wwjpwnbiint hwdwp.

2. wwwhnydb, np wnwhuph pwjbpp dwu Ywqdbu Gpbunyehu  gnigupbipynn
hwdwwwpthwly dnnbgdwu, npp twbt  twwwwlwninnqwsd £ npw  unghwjwlwu,
nunbuwwu, pwnwpwywu, dowynypwiht b w)] wpdwnwlwu ywwnbwnubphu.
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3. unnpwagnbi], quybpwgub) i wqqwjhu opGuunpnipjwtu dby wpnyniuwybitnpbiu
Yppwpyb Uhwynpwsd wagbiph Yugdwybipwynipjwu «ftwuwjwwu funpuwwunygjwu pninp
abbph ybpwgdwu dwupu» Ynugbughwt' Lwfuwpwpubph Yndhwnbh «Fwuwjwywu, wqguihu
GL Ypnuwwu wwbnegjwu hpwhpdwu nbd dnuwpyythp dhongubiph dwupu» phy (68) 30
pwuwdbihtu hwdwwwwnwuluw, Geb dpuskr wydd wyn wdkup sh wpyb.

4. Jopwuwty  ppbug  ubpwbuwlwu  opbuunpnipniup B gnpdbwytpwp'
wwwhnytint  hwdwp  npwug hwdwwwwwufuwunygniup  unyt hwuduwpwpwlwuh
hwybjwény uwhdwuywd uygpniupubphu»:

79. Un hwuduwpwpwywuh hwybwdny «wuwnbngjuwt pwpngsnieintu»-p
uwhdwuynw £ npwbu «wpunwhwyndbint wju pninp dtitipu pungpynn, npnup
wwpwond,  hpwhpnd,  fupwunWd  Jwd  wpnwpwgund U nwuwjwlwu
winbiniejniup, wj|wwnjwgntejniup, hwlwubdwywunie)niup Ywd
wuhwunnipdnnuwunypywu ypw hhdudwsd wnbinyejwu Jinw akibpp, ubpwnjwy’
wagpbupy  wqqwjuwywunigjwdp G EuUngGuwnphgqiny  wpunwhwjngwsé
wuhwunnipdnnuwunyeyniup,  thnppwdwutnyeiniuutiph,  Jdhgpwuwmubph
ubpqunpjw] Swgnwd nwubignn Jwpnywug ujwundwdp  funpwlwunienutu i
pouwdnipniup»:  Tpw wpniuwynigjwdp  uwhdwuynd  Gu wwnbnyjwu
pwpngsniypjwu  bywwdwdp  Yhpwndnn dh owpp ulgpniupubip:  dbpwpbpbih
ulygpniupubipu Gu'

Ulyqpniup 2

«Uunwd wtwnejnwuubph unwywpnipniuubpp wybwp b uwhdwubt Ywd wywhwwubu
wdnp ppwjuwlwyu o' Juqidwd  wnbnyegiut pwpngsnygywu Jbpwpbipjug
pwnuwpwghwlwu, ppbwywu Gr Juwpswlwu hpwyntuph npnyputiphg, npnup yupswlwu b
nwwwywu dwpdhuubphu htwpwynpnienu Gu mwihu jnipupwginip nbwypnd wwywhnybg
hwjwuwpwlonniegnit'® wpunwhwjnybint wquwnnyejwu ujwwndwdp hwpgqwuph Ge dwpnnt
wpdwuwwwwnyniejwt tjwwdwdp hwpqwuph nt wjing htnhtwyniejwu Ywd hpwyniupubipp
wwonwwunijwu dhebi:

Uunwd  wbwneniuubph Junwdwpneniuubpy wju - tywwnwyny  wbnp L
nwnwuwuhpbu wmwppbpwlubp Ge dhongubip, npnup pny| Yuwu'
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- fupwub| Gi hwdwlwnpgb| gnpdnn optitunpnigjwu nu ppwywlwu gnpdbjwytipwh
wpryntuwybwnniejwu YyGpwpbpjw| nunwuwuhpniejniup.

- Jopwuwjt; gnpdnn ppwywlwu nwownp' wwywhnybine hwdwp, np wju hwdwpdtip
Gtind Yppwnyph quuwquu unp pwndulwu G hwnnpnwlygnyejwu dwnwjniginiutubph nt
gwugbiph ujwwdwdp.

- dowlb] ppwywywu hbnwwundwu hwdwlwpgwd pwnwpwlwunignu' unyu
hwuduwpwpwywuny  vwhdwujwd  ulgpniupubpht hwdwwywwnwufuwt  wqquihu
nintignygubiph hhdwu Ypw.

- huwpwynp  ppbwlwu  wwwhdubph  guuynud  wybjwgutp  hwupwhu
w2luwwmwupubtiph Yuwnwpdwu Yupgunpnyeniuubin.

- punjwjuby pwnwpuwghwlwu  hpwyniuph dhongny wnbinipjwl pwpngsniejw
nbd  wwjpwpbint  huwpwynpngyniuubpp,  oppuwly'  owhwgpghn  hwuwpwlwlwu
Ywguwybpwnrgyniuubphu  eny; wwind  ubpluwjwgut]  pwnwpwghwppwywywu  hwgbn,
Uwjuwwbubiny  wwbngjwt  pwpngsniejwt  gqnhbphtu  thnfuhwwnnigdwt  wpwdwnpnud G
Uwfuwwbubiny wjuwhuh nwwwlwu Yupgunpnieniuubiph  huwpwynpnieyniu, npnugny
gnhtpphu Yupdp ywwwuluwuh hpwyniup, Ywd yuywhwugyh ubpluwjwgut) hbppned.

- hwupnipjwup G pwwndwlwu  ninpnp Jwutwgbnubphtu - wbnGyniegyniuutp
wpwdwnpb] wwnbnygjwt pwpngsnipjwu wnusnipjwdp Yhpwnbih hpwywlwu npnypubiph
ybpwpbipjw»:

Uyqpniup 3

«Uunwd  wbwneniuutph Ywnwywpniejniuutpp wbwp £ wwwhndbu, np 2-pn
ulgpniupnd  upywd  hpwywlwu nwonnud  wpnwhwjnybint wquwnniejwt - ujwndwdp
dhowdwnniejwu nbwpbpp (hubu fupun vwhdwuwthwy bt Yppwndbu ophiwlwtu ni ny
Yuwdwjwlywu &tiny, opjtiinpy swihnpnohsubinh hhdwt gpw: Uytiht, ppwquwlwt Yungh
hphduwpwp wwhwuoht  hwdwwwwwufuwy, wpnwhwjnybine wquunnyEwu  guwulwgwsd
uwhdwuwhwynd Ywd npw ujwundwdp gwulwgwd dhowdwnnyeniu Gupwlw § wulwfu
nwuwywu huynnnpjuu: Uu wwhwugp hwnbwwbu Yupbinp £ wju nbwpbpnud, Gpp wbnp k
hwywuwpwyonnigniu - wwwhnyyp  wpunwhwjnygbint wquunyuu - ne dwpnnt
wpdwuwwwwnyniejwu tie wyng hbinhtwynyewu Ywd hpwyniuptubph  wywonwwuniejwu
uhgbiw»:
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UYyqpniup 4

«Ugquijht optuunpnipinitut niu gnpdbjwybpwp nwunwpwuubphu wbwnp £ enyp nwu
hwayh wnubi|, np wwnbinyejwu pwpngsnigjwu npnawyh nbwptip Yupnn Gu wuhwwubpph Yud
fudpbph  hwdwp wjupwt Jphpwynpwlwu [pub, np npwug Jpw siwpwddp Uwpnnt
hpwyntupubiph Gypnwwywu Ynugtughwip 10-pn hnnjwoény wpunwhwjndbine wyp dtkpp
hwwinlwgynn wwonmwwuniyejwu dwlwpnwyp: Uw wiu nbwpu L, Gpp  wwnbinejwu
pwpngsnieiniup - bywwnwlwninnjwd £ Ynugbughwind  uwhdwuywé hpwyniupubph G
wqwuwnieniuubph  fuwpwpdwup  Ywd  npwuny  twpiwwbujwd  uwhdwuwwydwu
opowuwlhg nnipu npwup uwhdwuwhwybntus:

UYyqpniup 5

«Ugquijht opGuunpnip)ntu ni gnpdtijwytipyp htnwwundwu hpwywunt dwpdhuubiphu
wbinp k£ pnyl wmwu hptug hwjbgnnnigjwt uwhdwuubpnud hwwnnty npwnpniginu nwpdub)
wwnbinypjwu pwpngsniejwup Ytpwpbpnn gnpétipht: Wu wnusnipjwdp wyn dwpdhuubipp
wbwp k, dwulwynpwwbu, wnwuduwhwwny npwnpnipniu hwnlwgubt  Yuuywdjwh'
wpunwhwjnybint wquwnipjwu hpwyniupht’ hwodh wnubing, np pphwlwu wwwndwdhyng
Upwuwybu punhwunyp wndwdp wn wqwunEjwu Uywwndwdp |npe dhowdwnnyeyniu k:
Ppwywunt nwunwpwuubpt wnbnyewu pwpngsniejwu htn Yuwywsd hpwdwuwfunndubp
Ywwwpbint  hwdwp  nwuowwywpnwsd  wudwug  ujuwwndwdp  ppbwlwt  wwunhdubp
Upwuwybithu whwnp £ wwywhnybit hwdwswihnigjwu uygpniuph fuhun wywhwwund»:

4.  [Thwupqdp  Gi  wbhwinmpdnnuwlwbnyswt  nbd  Gypnwwlwi
hwudtwdnnnyh wppuwippwipp

80. Mwuhquph Lt wubhwunnipdnnuywunypywu  nbd  Gypnwywlwu
hwuauwdnnnyp (MHUEL)" BUpnwwih funphpnh dwpdhup, nph futunhpu £ nwuhquh,
nwuwjwlywu  funpwywunyEjwl, wjwunjwgnRjwu, hwjwubdwlywunypjuu G
wuhwunnipdnnuywunigjwu  nbd  wwjpwpbip, «twuhgqdp G nwuwjwlwu
funpwywunyejwu nbd wwjpwpph Ybpwpbpjw| wqqwjhu optuunpnigjwu dwuhu»
2002 pwywuh nbywtdpbph 13-h pwnwpwlwuniyejwu rhy 7 hwuduwpwpwlwuh

[Policy Recommendation No. 7 on national legislation to combat racism and racial
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discrimination] (CRI(2003)8) 18(e) wwppbipniejwu dby ugki L, np opbupny wbiwnp L
«dpinnuuwynp  Ywuwwpdbint nbwpnud»  wwwddh  «gbinuuwwunypjuu
hwugwagnpdnip)niuutiph, dwpnyniejwu nbd ninnjwd hwugwagnnpdnieiniutbph Ywd
wwuwbpwqdwlwu  hwugwgnpdniejniuubph’  nwupunwlywu  uwywwwlubpny
hpwwwpwwjunpbu dfunbp, towuwyniejwu ujwqbigndp, npwup wpnwpwgubin
Ywd owwmwgnybp»: Wu hwuduwpwpwlwupu Yhg pwgwunpwlwu hnpwgnpnid
NUG<-u ugby £, np 18(e) wwppbpnieniup YGpwpbpnud £ «gbinwuwwunyejwu
hwugwagnnpdnipniuttipht, dwpnynpjwu nbd ninnjwd hwugwagnpdniyeiniuutiphu b
wwwnbpwqiwlwu hwugwanpdnipniuutippux: Stnwuwwunipjwu
hwugwgnpdnipjniup wbwnp Lt «hwulwgyph wjuwbu, huswbu uvwhdwudws E
[Stnwuwwunypjwu  dwupu  ynudbughwih] I hnnwoénd G [<nndp
Ywunuwnpnipjwu]  6-pn hnnwdny», phuy  dwpnynpjwu  nbd  nipnywsd
hwugwagnpdnipniutp nt ywwbpwqdwlwu hwugwagnpdnipniuubpp wbwp |
«hwulywgybu wjuwbu, huswbu uwhdwujwsd Gu [<nndh Ywunuwnpnyejwu] 7-pn Gi
8-pn hnnqwdubpny»:

81. (dnipphwih dwuny dnuppenphugh snppnpn thnih pupwgpnid punniuywd
2010 pywlywuh nbyuntdptph 10-h (CRI(2011)5) qtynygh dbe MUGL-U, inter alia,
ugbi | hGwnbiyw)p (wnwug nmnnuwwyh dwunpwagpnyeniuutinh).

«83. ... Hddwp £ Gogphwn ubipyujwgub (nipphwynd ubipluyndu wwpnn quuwqwu
thnppwdwuuntejniuubiph fudpbiph swihtpp, pwuh np hwupneyuwu hwdwp hwuwubh Ybpohu
wwonnuwlwu nygjwiubipp 2000 pwlwup Gu bi s6U pungpynd hwdwwwwnwufuwu pninp
fudptipp: ... [Un wdjwiubph] hwdwdwu' @Fnipphwih hwjwlwu puwsnipgniup hwodynid £
50 000-hg 93 500 dwpr ...

90. Pwgh hhduwnpwdubph gnyph YbGpwnwpsh hbn  Ywwywd hwpgbiphg'
hwjwywu thnppwdwutnigjwu ubpluwjwgnighsubph funupny, Upwup ndjwpnieniuubph Gu
hwunhwnu twbL thnppwdwutnigjwu [Gqyny Yppenipjwu ninpunind, pwuh np hwjbptuny
nwuwagpptph ti  hwjtpbup  Jwubtwghwnwgnd  niubignn  nwnighsubph wwwu - Yu:
Wu hpwypbwlyp uwywuwnb] £ wju dunnubph pdph wunpbwiuwlwu ujwqdwup, npnup
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npnond Gu hpbug BpGluwubpptu ninupyt] hwjwlwu nwpngubp. npnp dunnubip, puwn
hwnnpnnidubph, funwwdind Gu hpbug Gpbluwubphtu hwjwywu nwpngubp niqwpybing,
npnyhbwnb Jwjubund Gu, np npw hGwnbwwupny ppbug Ywd pptug Gpbjuwubphtu Jwnwug
Yuwwnuw: MUEL-U ugb| £, np 2008 pwlwuhu Uqqwjht Yppnipjwt Uwluwpwpniejniup
pninp nwppwlwu nupngubpnud mwpwdt] £ «CEY hwpup. <wlyulwu hwpgh hbnbind
pwpuywd Godwpwinyeniup» [‘The Blonde Bride: The Truth behind the Armenian Issue’]
Jpuwgnpny pwpngswlywu Juwybpwgpwlwu $hid* dhwdwdwuwl dwunwgbng, np wju whwp
gnigunnyp:  dwdbpwgpwywu  $hpdnd  wwwnlybpdwsd Gu  bGnbp owpnbph  wpniuwip
wmbuwpwuubp, G Gpbluwubpp wbwnp £ wju nhwnbinig hbunn hptiug qqugnnnieiniuubph dwuhu
owpwnpnieintu - gpbhu:  (dbbt Uqqwiht  Yppniejwu  Uwfuwpwpnigniup  dunnubph
quugywdwjpu pnnnpubiphg htwn h ybpon nunwpbgpt] £ pwht  wbuwulwywnwyh
wnwpwoénwp, uwlywjy pwiht wmbuwuwywnwlubpp nwpngutppg s6u hwdwpyt), b
gnigwnpbint dwuhtu npnondp ennuyb| b wnwudhtu Yppwlwu dwpdhuubph hwjbgnnniejwup:
NUG<-u wju Ywpdhphu k, np nupngubipnud wjnwhuh ujnyebiph tiwpwéndu nu gnigunpnwip
ninnwyhnpbt  hwlywunwd £ wyblh pwg ni hwunnipdnn  hwuwpwyngentt unnigbipne
uywwwyhu, e wnwyb] gwjwip t hwdwpnd wju, np winwhuh ynetpu ninnywd Gu tnb|
Gpbluwubippu:

91. MUBLu upnd £, np 2009 pywywuh hnyhup 23-hu Ugqquiht Yppnipgjuu
uwhuwpwpnientup  hwuwnwwnb] £ hwjwywtu  nupngutipnid  hwying  |Gquh, Ypnuwywu
dowlnyph G Ephluh nwnghgutiph Upwuwynudp: Unwhup nwnighgubpp whup £ hutu
hwjywywu dwgdwdp Bnipphwih pwnwpwghubip Gt wuhpwdbown nunigswlwu npwywynpnid
uinwgwd |hubu  (Enipphwip  Ypenypjwu  funphpnh Ynndhg  dwuwswd  pwpdpwgnyu
nuunwuwlwu hwuwnwwniginiupg: Lpwup Ywpnn U woluwnwupw)htu YEpwwwnpwunnd
wugub: MUEL-u hnyu b hwjnund, np Bnipphwih B <wjwuwnwup dhobt pwpbuyywsd
hwpwpbpnie)niuutipp |pwgnighs huwpwynpnyeniu Ypudbinku nwdtiint ybpp upywd Ynuyptin
fuunhpubpp, puswbu  ophuwly'  nwnighsubph  JEpwwwwpwunndp B hwwlwu
thnppwdwuuniejwtu  nupngubpnud  nwuwagpptph  wpwdwnpnup: HFUGBL-U tpnd £, np
ubipywjnwiu, ptbL wiu hpwyhbwyp Ywpnn £ Ywuwnwpwihg htnne hwdwpybip, <wjwunwup
hwjtiptuny nwuwgppbph pwdwpwp swihng nbuwlwune wpwdwnpdwt' pupupu Jhwy
hpwunbuwlwu wnpnipt k:

137. ... 2007 pqwywuh hniwdwphtu vwywudb] b hwpl-enippuwywu Gpytgne «Uynu»
2wpwrwRbppeh  glfuwynp  fudpwghp  Lpwlw “Hhupp. npwuhg wnwy  upw  hwugbhu
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hustigytp Gu  Jwhywu  uwwnuwlppubip, npnug Jdwuht  hojuwunieniuubipp,  puwnn
hwnnpnnwiutph, wbnwy bu Gnbi: Pwgh wnwuduwhwwny, J6d wpdwgquup unwgwsd

pnuwpwppubphg,  phuswywhuhp  hpowwwlytght  Ybpbnd,  thnppwdwuuniegyniuutiph
nwpngutiphu, gnpdwpwnpubpht Gu Ypnuwwu hwunwwnigyniuubiph, pun hwnnpnnwiubph,

uwywnuwgb] Gu blGYunpnuwihtu hnuwnp, bwdwyubph G hbnwjunuwquugbph dhongny:

142. ... dwdwuwly wn dwdwuwl wnwowwnwp pwnwpwlwu gnpdhsubiph Ynndhg
dwutwynpwwbu gbnwuwwuniygjwu  wnusnipjwdp  hwjtph  wwhwugubph 2nipg  wpynn
hwjnwpwpnieginiuutipp unyuwbu gnyg Gu iyt np hinfuwnwpd wupwpjugwywdnieniu nt
wuyunwhnigniup - Ywpnn  Bu funpwuw, Beb  wwwowd  qgnnieniu sgnigwpbinyp

pwnwpwlwu hwppwYynw gqwintu hwpgbip 2nawihtihu:

151. ... 2008 pywywuh 4tpohu/2009 pwlwuh ulygppu ... Ywqlwybpwyb Gu
hptwlwu phqutuutiph nbd pnyninubn, huy Euphobhhpnd npnp phqubiuubp Ywiub) Gu
gnigwuwlubp, npnugn wbnblwgpb] Gu, np hpGwubph, hwbtph G oubph dnwnpp sh
nnontuynid: Upnwpwnwunnpjwt dwiuwpwpniejniup npbit pwy sh enuwpybp dhuste wyu
wwhp, Gpp pbpptphg dbyp hpwwwpwt £ wu gmgwuwlutiph nuwulwputpp G dh
hnnwd, npnwd hwpgnt &, et Lwjuwpwpnienup npwuhg wytih 5 hush £ uywunid»:

%  GYypnyuwlwi dhnyejwt hwiwwywwnmwuluwu optuunpnipyniup

82. GYpnwwlwu dphnypjwu funphpnh  «twuhqdph  GL o wjwnjugnypuu
npnawyh &Gikph nu wpwnwhwjnneniuutiph nGd ppGwywu phpwynituph dhongny
wuwjpwpbiint ybpwpbipjwp» [Framework Decision of the Council of the European
Union on combating certain forms and expressions of racism and xenophobia by
means of criminal law] 2008 pywlwuh untdptph 28-h phy 2008/913/JHA
opswuwlwihu npnondp (O) L 328/55, 6.12.2008, Lo 55-28) uwfuwwnbunw L
GYpnwwlwu Jdhnipjwu wunwd wbwnngeniuubph' nwuhgqdh Gr wjwwnjugnipjwu
htinn Yuwwywd hpwwluwfunnidubiph dwuhu optupubtiph dnunwnynid:
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83. Unwohu wugwd wnwowpyytiny Gypnwywlwu hwuduwdnnngyh Ynndhg
2001 pywlwuh untdpbippu («fwuhqdh Gr wjwwnjwgnyeuu nbd wwjpwnbnt
Ytipwpbpjwp flunphpnh 2powtuwlwihu npnadwt wnwewnl [Proposal for a Council
Framework Decision on combating racism and xenophobia], COM(2001) 664
Jopouwlwu, O) C 75 E, 26.3.2002, Ly 269-273)' npnondu  punniudty
Gypnwywywu dhnyjwu funphpnh Ynndhg 2008 pYwlwuh untidptiph 28-hu: Uju
nidh dbti9 £ dwnbip 2008 pwlwuh nblyunbdptph 6-hu: Hpw 10-pn hnndwdh § 1-p
hwdwdwju' Gypnwwlwu dhnpjuwu wunwd  whwnnyeniuubpp wbwp £ npw
npnyRutiph  htun  hwdwwwwwufuwunientu - wwwhnybint  uywwwyny  Jdhuski
2010 pywlwup unidptinh 28-p dGnuwpythtu wuhpwdbowm dhongubin:

84. Npnpdwu ubpwdwywu dwunid, wjupwuny, nppwuny yYbpwpbpth t,
ugynud £ htiinbywp.

«oo.

6) Uunwd wbwnigniuubpu punnund Gu, np nwuphqdh B wjwnjwgniejwu nbd
wwjpwnph hwdwp wwhwugynwd Gu hwdwwwpthwy opswtuwyh wwpwwnbuwly dhongubin, bi
wju sh Ywpnn uwhdwuwthwyyb] dhwju ppbwlywu hwpgbpny: Unyu Spowuwlwihu npnandp
uwhdwuwthwyynd £ ppGwlwu  ppwynituph  dhongn nwuhqdp b wjwwjwgnigjwu
wnwuduwwbu |nipe &tlkph nbd wwjpwpny: Utnwd wbwnyeniuubph  dowynipwihu G
hpwjwlywu wljwunnypubpp, Jwuuwynpwwbu' wju ninpund, npn swihnd wwppbp Gu,
htiwmbGiwpwp pptwywu optupubiph |phy ubipnwouwytigndp ubpYwynwu huwpwynnp sk:

14)  Unyu Cpowuwlwihu npnadwdp hwpgynwd Gu wju hpduwpwp hpwyniupubpp G
wwhwwuynd Gu wju uyqpniupubipp, npnup dwuwsyt| Gu «GYpnuywlwu dhniejwu dwuht»
wwjdwuwgph 6-pn hnnywony br «Uwpnnt hpwyniupubiph nu hhduwpwp wquunngeniuubipp
wwonwwunipjwu dwuphu» GYpnywlwu Ynugbughwng, Jwutwynpwwbu' npw 10-pn G
11-pn. hnnwdutipny br wpwnwgnytp Gu Gypnywywu dhniejwu hhduwpwp hpwynitupubph
fuwpwhwynut L hwnwwbu' npw 1 G VI ginifutbpned:

15)  Upwynpnudubp Yuwqdbint wquwnegjuu  Gi wpnwhwjngbint  wquunniegjuu,
dwuuwynpwwbu' Jwdnyh wquunipjwu b wy  pundwdhongubpny  wpunwhwjnybine
wquwnywu  ulwwnwnndubphg Glubnd' wunwd  wbwnngeniiubphg swwnbpp  wgqughu
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opGuunpnipniund  twfuwwbutp U Wwwwuppwltwnynpjwt  uwhdwudwup  Yuwd
uwhdwuwthwydwut wnusynn pupwgwlwnquwihu Gpwotuppubip nL hwwny Yuwunuubp:

oMl

85. Npnadwt’ «Mtwuhquhu b Wj|wnjwgntLejwuu wnusynn

hpwywfuwfunndubipp»  Ybpuwagpn  1-pu hnndwdp,  wjupwuny, nppwuny
Ytpwptiptih £, bwfuwwnbunud £ hGunbywp.

«l. 3nipwpwugnip  wunwd  whwnnentu - denuwpynud £ dhongubip,  npnup
wuhpwdbon Gu  hGnbyw] dhnnduwynp  wpwppubph  wwwndbhngniut - wwwhnybijne
hwdwnp.

q) Uhowqgquwjht ppbwlwt nwwwpwuh Ywunuwnpnipjwu 6-pn, 7-pn Gu 8-pn
hnnjwdubpny uwhdwujws' ghnuuwwunyejwu hwugwgnpdnyeyniuubpp, dwpnynyejwu nbd
ninnywd  hwugwagnpdnieyniuubpu nt wwwbpwqdwywu hwugwgnpdniejniuubipp
hpwwwpwwjunpbu  owwnwgnybip, dfunbp Ywd npwug tpwuwynypjwu Ynwhu &kinyg
ujwgbignuip' ninnywd nwuwyh, dwoyh gnyuh, Ypnuph, ubpdwtu Ywd wgqquihu Ywd Epupy
owqdwu hhdwu Ypw punpnaynn wudwug fudpp Ywd wnwhup fudph wunwdh nbd, beb
wpwppubipp Ywwnwnyby U wjuwhuh nwuwyny, npp Yupnn £ hwugbigut wyinwhuh fudpp
Ywd winwhup fudph wunwdh tyuwndwdp pnunyentu Jud wnbiingniu hpwhpbiniu.

n) 1945 pJwlwuh ognuwnup 8-h Lnunnup hwdwdwjuwgphu Yphg' Uhowqgguwjhu
nwqdwywu wphpntuwih Ywunuwnpnipjwu 6-pn hnnywdny uwhdwuywo
hwugwgnpdniejniuutpp  hpwwwpwlwjunpbu  owwwgnybip, dfunbp  Ywd  npwug
Upwuwynpjwu Ynwhw udwgbgnidp' nipnjwd nwuwih, dwolh gnyup, Ypnuh, ubpdwu Yud
wqqujhu Ywd Epuhly dwqdwu hhdwl Jpw punpngynn wudwug fudph Ywd wynuhuh fudph
wunwdh nbd, Gt wpwppubpp Ywwwnpyb Gu wjuyhup Gnwuwynd, npp Ywnpnn § hwugbgub
wjnwhup fudph Ywd wnwhup fudph wunwdh tyuwdwdp pnuneniu Ywd wwnbiinyentu
hpwhnbniu.

2. 1-hu - wwppbpnypjwtu  uwywwnwyn wunwd  wbwnyeniubpp Yupnn Gu npngby
wwwndt| dhwju wju wpwppubipp, npnup Ywd npubiinpdb) Bu wjuwyhup Gnwuwynd, npp Ywpnn |
hwugbigut] hwuwpwlwywu Ywpgh lwfundwu, Jwd wwpnowynd Gu  uywnuwipp,
nwdwu Gu Ywd yhpwynpwlywu:
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4. Swujwgwd wunwd wbwnginiu Ywpnn £ unyu Spowtwlwihtu  npnondu
punniuybnit wbu Ywd wybih ny hwjnmwpwpnieginu wubp wju dwuht, np wywuwndbih Ynwpdup
1(g) Bt (Ywd) (n) wwppbpnigjwu dby upwd hwugwgnpdnyeniuubipp dfunbint Ywd npwug
Upwuwyniejniup Ynwhpu &tind udwgbgubint wpwppp Jdhwju wju nbwpnd, bpp win
wwppbpneyniuubpnud - upqwd  hwugwgnpdnueniuubpp hwuwnwwndbp G wn wunwd
whwnnyejwu wgqwiht nwwnwpwup bt (Ywd) dhowqquiht nwwwpwuh yepguwlwu npnadwdp
Ywd dhwju dhowqquwihu nwwnwpwuh Yybpguwywu npnadwdpr:

86. Npnodwt' «Uwhdwuwnpwlwu Ywunuubp Ge hhduwpwp uygpniupubpy
Jpuwghpp Ypnn 7-pn hnnduwény vwjuwnbuynid £

1. Unyu Spowuwlwyhu  npndwt wpryniupnid sh ainthnfuynud - «Gynpnujwljwt
dhnipju dwupt» wwydwuwagph 6-pn hnnywdny wdpwgpyws hhduwpwp hpwyniuputip nu
hhiuwpwp  hpwwlwt  uygpniupttipp, wn pYnW’ wpnwhwyndbine G dhwynpnwittbp
Ywqubiint wquinnigniup hwpgbiint wwpunwynpniejniup:

2. Unyu Spowuwlwiptu npnadwt  wpryniupnud - wunwd - whwnygjniiubiphg - sh
wwhwugynwd  dbntwnpyl, dhongubp, npnup  hwlwund Gu  dhwynpnuwiubn  Yuqubin
wquwnnuewl b wpnwhwjnybnt wqunnewt, dwutwynpuybu’ Jwdngh wqunngjwl b
wjl  (pwndwdhgngubipny - wpnwhwjindtne - wquinnegut - htin - uwyydws  hhduwpup
ulgpniupubipht, npntp plun BU uwhdwbwnpwlwt wywinnypubphg Ywd dwinyh b wy
Inwwnyuwidhgngubiph  hpwyniupttipi nu wwpuwlwunyegniutbpp - Ge - pupwgwlwpquiht
Gpuwpfuhpubipp  Yupqwynpnn - Ywunuubphg,  bGpp wyn Ywuntuubpp - Jbpwptipnd - Gu
wwinwufuwbwwnyniewt uwhdwbdwip Yud uwhdwuwhwldwp:

87. 2014 pJwlwuh  hnudwpph  27-pu wpwdwnpdwsd  npnodwu
hpwywuwgdwu Jbpwpbpw| qbynygh dbe (COM (2014) 27 bLpouwlywl)
Cwuduwdnnnyp ugbp £, np npnpdwtu 1-hu hnnywédh § 1(c)-nd uwfuwwnbuwsd
wpwppubipp (nb'u Jbpbinud® 85-pn wwippbipnueyniup) hwwiny pphwlywuwgpwsd
wunwd wbwnyeniuubtiphg Spwuuvhwu, hnwhwu, Lwndhwu, Ljnpubdpnipgp Gt
Mnwhuhwtu  skhu wwhwugnwd, np wpwppubipp  Ywwwpdwsd |hubht - wjiuwhup
tnwuwyny, npp Ywnpnn Ep hwugbiguti| pnunyeiniu nu wnbinuyeiniu hpwhpbnt, dhugntin
Pnynwphwu, Mnpunnqwihwu, Uindtupwt G buywuhwu wwhwuond thu wybihu,
pwu wwpquwbu hpwhpdwt hwywuwlwunyeiniu: <wuduwdnnnyu  wjunthbinbic
Ut £, np wwuubpbp wunwd wbwnyenubp' Ujunphwu, Pbighwu, 2b6fuhwih
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Lwupwwbwnieginiup,  “Ywupwu, Eunnuhwu,  Sphuwunhwu, SEpdwupw,
niuwuwnwup, <niugwphwu, hnjwunhwu, LhnGnwunubpp, cytnhwu Gt Uhwgjw)
(Guquidnpniginitp,  wynwhup  wpwpputipp - Ywpgquynpnn - ppwhpuywlw
npnyRutin skhu uwhdwub: Stpdwupwu G Lhnbnwunubpp hwjwnub thu, np
<ninpnuinh dfunmdwut nt npw Vpwlwynyjwu ujwqbgdwut wnusynn wqgguwihu
uwfuwnbwuwiht - ppwyniupp Yyhpwnybip twbie wyn hnndwényd - upgwynpynn
wpwnppubiph tywundwdp:

88. Mpn wunwd whwnieniuutip oqwnyb thu npnadwu 1-hu hnnjwédh § 2-ny
Uwuwwbudwsd  huwpwynpnigniuhg (nb'u  Jbptind® 85-pn wwppbipniegyniup)'
wwuwndbiint wwnbniejwu pwpngsnieinitup dhwju wju nbwpnid, Gpp wju Yuwwwpyb) §
wjuwyhuh  Gnwuwynd, npp Ywpnn £ hwugbgut] hwuwpwlywywu Ywpgh
fuwfundwu, Ywd wwpniwynd £ uywnuwipp, nwdwu Ywd dhpwynpwlywu k:
YUhwpnup Gr Uindbuhwtu wnwppbpwyubiphg Gpynwu b puwnpb) Ehu: SEpdwuhw
wjnwhup pninp wpwppubpp wywjdwuwynpnud Ep hwuwpwlwlwu fuwnwnnieiniup
fuwpwptint hwjwuwwunypjwdp: Ldwuwwbu, <niugqwphwih Vwjuwnbwwhu
hpwynitupnwd  winwhuph  wpwppubpp  ywjdwuwynpjwsd thu  hwuwpwywywu
fuwnwnnieniup  fuwpwnbint hwjwuwlwunyejudp: Uwpwind G Lhndwinud
swwnwgnytbint, dfunbint Yuwd vpwuwynyeniup ujwgbtigutiint hpwywfuwfunnudubpp
wwjdwuwynpywsd Gu Gpynt mwppbpwyubphg nptit deyny:

89. <nndh  Ywunuwnpniypjwdp  uwhdwuwsd  hwugwagnpdnipniuutiph
djundwu Jwd npwug Uwuwyniywu Ynwhwn &tiin ujwgbgdwu nbwpbiph
wnusniypjwdp  Yhwpnup,  Spwuupwu, Lhwndwu, Ljnpubdpnipgp,  Uwjpwl,
Mnupuhwtu e Undwypwu ogungtp Gu  npnpdwu  1-hu hnnjwdh § 4-ny
Uwfuwwbudwsd huwpwynpniginiupg' wwwndbint wyinwhuh wpwppubpp Jhwju wju
nbwpnwd, Gpp wjn hwugwagnpdniejniuutipp hwuwnmwwnyb) Gu ppwywunt wggqujhu
Ywd dhowqgquihu nwwnwpwuh Ynndhg (nt'u yeptind' 85-pn wwppbipnieyniup):

90. <wuduwdnnnyp GgpwYwgpb| £, np dh 2wpp wunwd wbwnniegniuutp
wdpnnonyhtu Ywd 6howin sGU nbnwjuwgpb] npnadwtu npnyubpp: Wu ugby £, np
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2014 pJwlwuh pupwgpnd win wbwnyeniuubph hbwn GpYylununyeyniu Yulyup'
npnodwt wwnwé nbnwjuwgndu wwwhnygbint twwwnwynd' dhbiunyu dwdwuwy
hwdwwwwwufuwu nwnpnieintu nupdubiiny wpunwhwjnybint wquwnniejwup:

V. <uutsUUusSu4“uuL hPrudnhuLh L3NReENE

91. Mwjwuwnh qupnypnd cytjgwpphwih Yuwnwywpnieniup ubipyuwjwgpt
hwdbdwwnwlwu hpwynituph nwnwuwuppnieiniu (Bgpulwgnieniu 06-184), npp
hpwwwpwyyb) £ 2006 pwywuph nbynbdptph 19-hu <wdbdwwnwlwu hpwyniuph
oybjgwpwywu puunpwnunph Ynndhg: Wn nwnduwuhpnygjwu dbe gtpindyb) &
dwpnynigpwu  nbd  nipnywd  hwugwgnpdnieyniuubpp,  dwutwynpuwbu’
gbnwuwwunieiniup  dfunbint  ppwjwpuwfundwt  wnusnejwdp  wwutshpu

Gypnwwlwt  Gpypubiph - (Uduiphugh, - Poighwih,  “wuhwih,  Shujwunhwh,
bpwuuhwih,  SGpdwupwih,  Pnwunphwih,  bwnwhwih,  Lnpubdpnipgh,

Lhnbnwiunubiph,  Lnpdtghwh,  Puwwuhwih,  Sytnhwgh G Uhwgjuy
([Gwquwynpniejw), Uhwgjw| ULwhwuqutph bt Ywuwnwih opbuunpnieniup:
Nwnuwuwuhpnypjwt hwdwnnn pnjwunwynieiniup htimbywiu k.

«LGwnwgnunynn wmwppbip Gpypubipnud dwpnyniejwu ntd ninywsd
hwugwgnpdniejniuubipp bL gbnwuwwuniewyu dfundwu nwnwWuwuhpnyEwl  wpryniupnid
pwgwhwjwnyb| Gu qqwih mwppbpniegniuubp:

t'J buwwuhwu, &' Spwuupwu, & pb Lnpubdpnipgp  npnbgpbp Bu wn
hwugwgnpdniejniuutiph dfunnudu wpgbbint jwju dnnbgnd: huywuhwih opbuunpniejwu
dto punhwupwlwu dnwnbignud £ gnigwpbpynud Epuhly, nwuwjwywu Ywd Ypnuwywu fudpbipp
inhy Ywd dwuwdp nsuswgubiint wwwgnigwd uwwwwl niubignn wpwpputiph dfundwu
wnusniejwdp: <wugwgnpdnieiniup wuwwpnn wudhu uwywnund £ dbyhg Gpynt nwpyw
wqwunwgnynw:  dpwuupwind - G Lnipubdpnipgnd dwpnynigjuu nbd ninnqué
hwugwgnpoénieniuutiph  dfunnudp  optuunpnigjwdp  Ywpqwynpynw £ wjuwbu, huswbu
npwup uwhdwudwd Gu 1945 pdwlwup ognuwinuh 8-h Lnunnuph hwdwdwjuwgphu Yhg'
Uhowqgquiht nwgdwlwu wnphpntuwih uwunuwnpniejwu 6-pn hnndwdény: Uwpnyniejwu nbd



e6MPL2GLL LCLHBU CUE33UNhU3h aNrfond 4anhft 95

ninnywd hwugwanpdnipniuutipp dfunbiint hpwywhuwfundwu Unipwhpwywywu o2powtwyp
wjuwhuh uwhdwuwthwynwip Lynputdpnipgnd hwlwyonynid & upwuny, np wjunbn wnlw k
gbinwuwwunipjwu hwugwgnpdnieniuubph dtundwu Ybpwpbpjw] hwwnny npnype: Wuwhuhp
hwugwgnpdniejniuubph  dfunnudp wwwdynd £ wju unyt  wwwndwdhgngubpny
[wquwwgpynud' nuye opqwuhg ybg wdhu dwdybnny, G (Yud) wnquup' 251-hg 25 000
Gpnih  swipnd],  npnUup Uwpuwwbudwé  Bu dwpnynuyggwu nbd ninnqwé
hwugwgnpdnipjniuubph dfundwu hwdwp, vwluwju genuuwwunyewy' wju twwwnwlubpny
ogunwgnpdynn uwhdwunwip unyuu L, hus Ljnypubidpnipgh 1985 pqwlwuh ognuwnnup 8-h
opbupnud wnlw uwhdwunwip, npu punhwunip £ nt yGpwgwlywu Ge sh uwhdwuwhwyynd
Gpypnpn  hwdwpfuwphwiht wwwbpwqdh  pupwgpnd  Ywuwpywd  wpwppubipny:
Spwuvhwind  hwdwwywwwufjuwtu  npnyeutph  uwhdwuwtwy gnpdnnniejwu  nnpup
putwnwwnipjwu b wpdwuwgb], G wju wnusnipjuwdp wbwnp £ uok, np Ugqqwihu dnnnyp
Ynndhg 2006 pJwywuh hnlywbdpbph 12-ht wnwohu pupbpgdwdp punniuyb) b <wjng
gbnwuwwunypjwu  bnbnyEjwu  dunnwp  ppiwlwuwgubintu ninnjwd  opGuunpwlwu
uwfuwghd: Lwlwywwnwufuwuwpuwp, wwnqynud E, np gbnwuwwunigjwu
hwugwgnpdniejniuubph  dfunnup  Jdhwju  Lnipubidpnipgp G buywupwu  Gu  hpbug
optuunpnipjwdp ppiwywuwgnb) punhwupwywu Ypwny b wnwug wwwdnigjwu npnawyh
npywqgubpny vwhdwuwhhwyybine: Pwgh npwuhg, punhwupwwbu dJdwpnyniejwtu  nbd
ninnywd  hwugwagnnpdnieiniuutiph  dfunnudp  ubpluynwdu  npblt Gpypnd  hwugwup  sp
hwdwpynid:

Uju wnnuwing dp fundp Gpypubipnid, npnug pyht Ywpnn £ nwudbp Spwuuhw, huswbu
gnyg bt wwjhu npw optuunpnigjwu YGpnwdniejniup, dhwiu Gpypnpn hwdwotuwphwihu
wwuwbipwquh pupwgpnd Ywwwpwd wpwppubph dunnwu £ hwugwup hwdwpynid:
Qbpdwuhwinud, ophuwl, gwulwgwsd wud, npp hpwwwpwwjunpbu Ywd npbit hwywph
dwdwuwy dtunnud wd tjwq tpwuwyniypjwdp § ubplwjwgund bwghnuw-unghwihumwywu
nkdhdh opnp wqgquwjhu, Ypnuwlwu Ywd Luhy fudph (phy Ywd dwuuwlh nsuswgdw
uywwwyny Ywwwpws wpwppubpp, wwwdynd £ dhuste hpug wwph  dwdybinnyg
wqwuwgnydwdp  Ywd  wnniqwupny: Ujunphwjnid  gwulwugwd  wud, npp dfunnd L
uwghnuw-unghwipunwywu nbdhdh opnp ppwlywuwgwsd glinwuwwunyeniup  Ywd
duwpnynigjwu nbd ninnjwd djnw hwugwagnpdnipniuubipp Ywd Ynwhw &biinyg ujwqbigundd k
npwug upwuwyniginiup' gnpdtinyd wjuwbu, np hp nhppnpnonudp hwynup nwnuw J6é pyYny
dwpnywug 2powunud, wwwndynwd £ dhuskt vwup wwph dwdybnny wquunwgpydwdp:
Snigwpbpbind  unyuwhup Jdninbgnud' Phighwih optupny nie opdwuhg dhuske dbYy wwpp
dwdlbinny wquwwgpydwdp wywwndynd £ gwuluwgwd wud, npp dunnd ud Ynwuinnpbu
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ujwq Upwuwynigjudp b ubplywjwgunid, thnpénd £ wpnupwgutp Ywd hwdwunypjwu b
wpdwuwgund SEpdwupwih twghnuw-unghwihunmwywu nbdhdh Ynndhg hpwlywuwgywsd
gbnwuwwunienLup:

U bpypubpnud  hwugwupubph  JGpwpbpjw; hwwniy  opbuunpwywu npnyputph
pwgwlwnipjwi wwydwuutpnud Jhowdwnb| U nwwnwpwuubpp' dlunnnuywuniyejwu hwdwp
wwwhd  wwwhnybint  vywwwyny:  Uwutwdnpwwbu, ULhnbnwunubph gbipwgnyu
nwwwpwup Yyénb £, np Lpbwlwu opbuugpph’ funpwlwl wpwppubpu wpgbinn npnypubpp
wbuwp £ Yhpwnybu dwpnynipywu nbd ninnwé hwugwagnnpénieniuubph dfunndp wywwndtint
hwdwp: Pwgh npwuhg, ubpluwinu wyn Gpypnd  putuwpyynd £ dunnnuwunipjuu
ppbwlywuwgdwut ninnywd opbuunpwlwtu vwfuwghé: Ywuwnuwih dwpnnt hpwynitupubiph
wphpniuwp npwbu hpdp hnnd £ Yuwwpl) Ywuwnwih' Uwpnne hpwyniupubph dwuhu
optupny [Canadian Human Rights Act] uwhdwujwd' wj wudwug wwbnpEjwu Hwd
wnhwdwphwuph Gupwpybnt hwugwupht' dfunnnuywu nptitk Yuypkoh pndwunwlynyeiniup
nwwnwwwnwunbnt hwdwp: Uhwgjw| Lwhwuqubpnwd nwwnwynputiph nhppnpnandu wjnpwt b
hunwly sk, pwuph np wwwdwlwu b dwynpwht  wywwbwnubpnd wn  Gpypnid
wpunwhwjinybint wquunyzjwu dwuny dwjpwhbn fupun wwonmwwuniegintu £ wwwhnyynid:
Wunwwdbuwjuhy, Ywpbiph t ugb, np punhwunyp wndwdp, Jhpwynpwlwu funuph gnhbpphu
dhustit wydd hwennyt £ quwuubipp hwwnnignud unwuwy, et upwup hpwywswih hhdptp Gu
niubigh Gupwnnbint, np hpbug dpghlwlwu wustinudfubihniyentup Yunwugh wnwy k:

Pwgh npwuhg, Ywu pwqdwphy Gpyputip, npnugnud dwpnynieguu nbd - ninngwd
hwugwgnpoénypniuutinh dtuinnwdp optiupny ninnwyhnpbtiu bwuwwnbuwsd sk: Uyn tipyputiphg
dph pwuhup hwdwp punniubih £, np npw uyundwdp Yupnn £ nwpwéytp wybith punhwunip
hwugwupubph  uwhdwunwp:  Oppuwy  buwwjphwh  opbupny  gbnwuwwunipjwu
hwugwgnpdniejniuubph  swwnwgnynwp  hwugwup L, uwlwju  hwugwagnpdniegniuubpp
swwwgnybint, npwug Upwuwynieniup  ujwgbgubint Gu dfunbint dhobit  uwhdwuubpp
swihwquwug ey Gu nmwpwuswnywsd: Lnpybtghwih opbupny wwundynwd £ gwuljwgwd wud,
npp funpwwungeniu Yud wnbngens ywpniuwynn wywounnuwwt hwjunwpwpnieyniu b
wund: Uu uwhdwunWp btupwnpwpwp Jwpnn £ Yphpwndb) vwbe dunnnuywuniejuu
ujwuwndwdp: Stpwagnyu nwwwpwuu wju hwpgh htn juwywsd npnond Ywjwgubiine wnhp
nbnbiu sh niubighb: Uy Gpypubipnid, oppuwy' ‘wupwind Gr SYbinhwynd, wnwohtu wuwnjwup
nwwnwpwuubpu wpunwhwjnb) Gu hpbug nhppnpnonudp' hwdwdwjubing nwunduwupply wju
hwngp, G wprynp funpwywunie)niu Ywd wwnbnyentt ywpniwwynn hwjnmwpwpnigyniuubiph
ybpwpbpw ppbwppwywlwu npnypubpp Yhpwnbh Gu dfunnnuywunyejwu gnpdbpny,
dhtgntin  hpbiug putinuejwup  ubiplwjwgywsd gnpdtipny  wyn npnypubpp  Yhpwntih  stu
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hwdwpt:  $hujwunhwynd - pwnwpwywl — hofuwunigniutipu - wju whuwytinu - Gu

wnuwhwjnb, np wynwhuh npnyeubinn Yhpwnbih skt dunnnujwunipjut ujwndwdp: P

ytpen, n'y Uhwgjuw) fdwqwuynpnipjwl, n's bnjwunhwih optupp sh  wunpwnwnunw

dfunnnuiuunigjwup»:

92. Muwjwwnu  wjunthmbic  upky £ np 2006 pwywuphtu  unyu
nwnwWuwuhpnypjwu  hpwwwpwynwhg hbnn - Spwuvhwnud  Ge - Puywuhwnd
UowuwYwihg qupqugnudubp Gu bnb:

93. dpwuupwynud 2001 pwlwuh hniudwph 29-hu nidh dby £ dwnb dty
hnnwdhg Ywqgdwsd optup (optup phy 2001-70), npnd Uwjuwwnbuynd £
hGunbywp.

«bpwbuhwt  hpwwwpwlwiunpby  dwuwsnd £ 1915 plwlwup  <wjng
gbinwuwwunynLup:

94. Tpwuhg hbwn' 2012 pdwlwuph  hnudwph  23-hu,  dpwuupwgh
funphpnwpwuu punniubg optiup, npp 1-hu hnnywoény hwugwup £ hwdwpynid
gbnwuwwuniejwu, dwpnynigjwt nbd ninnywd wju hwugwagnpdnieiniuubiph b
wwwbpwqwlwu wjuy hwugwgnpdnientubph  owwwagnynwdp, dfunnudp Yuwd
npwug pwuwynientup Ynwhuw &bind ujwqbigubipn, npnup «ny uwwnhs Yapwny
uwhdwuywd Gu» [<nndh Ywunuwnpniygjwu] 6-pn, 7-pn Gu 8-pn hnnywdubipny,
Spwuupwih ppbwywu opGuugpph 211-1 Gu 212-1 hnnjwdubpny G Uhowqgwihu
nwquwywu npphpniuwih uwunuwnpnigjwu 6-pn hnnjwony, «bL npnup dwuwsywd Gu
onbupny, Spwuupwih Ynndhg unnpugpywd ni Jwybpwgywsd Jdhowqquihu
wwdwuwgnny  Ywd  wjuwhuh  dhowqquihti wwdwuwgpny, nphu dhwgty |
bpwuuhwt, GYypnywywu dpniejwu Ywd dhowqgqwihtu dwpduh Ynndhg punniuwd
npnodwdp Ywd npwydwsd Gu npubiu winwhupt Spwuupwih nwwnwpwup Ynndhg'
Spwuvhwnd  Ywwwpdwu  Gupwlw npnpdwdp»:  OpGuph  2-pn hnnywdény
punqwyudty £ wgu dhwynpnudubiph - gwulp,  npntp Yupnn BU wynuhup
qupnyputipnw hwunbu qu| npwbiu pwnwpwghwlwu Ynnu:
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95. 2012 pywlywup htwnpdwnp 28-h npnadwdp (Decision n° 2012-647 DC du
28 fevrier 2012) Spwuuhwjh uwhdwuwnpwlwu funphnipnu wju  opbupp
hwywuwhdwuwnpwlwu £ dwuwst] hGnbyw| dEiwytpwdwdp.

«...

3. DHhdnwwwnbph  wunwplubph hwdwdwi' Updwd opbupp  fuwfunnd  k
1789 pywywuph Uwpnne Gt pwnwpwgnt hpwyniupubiph  hnswywagpp 11-pn hnndwdny
uwhdwuywsé wpunwhwjndbint Gt hwnnpnwygybint  wqunnyentup, huswbu  bwbr  wju
uygpniupp, pun nph' hwugwupubpu nt Wwwhdubpp wbwnp b uwhdwudwd |hubu opbiupny,
huswbu wdpwgpywsé Lt <nswlwgph 8-pn hnnywdnwd:  Ujupwuny, nppwuny npwup
Yppwnbih Gu, wnwohu htipehu, dhwyju bSpwuupwip  opbupny  dwuwswd
gbnwuwwunieniuubph  twuwdwdp G Gpypnpn hGpphu, Jdhwju  ghnwuwwunienwuubpp
Ujwwndwdp' pwgwnbind Jwpnynipjwu nbd ninnwd dnw hwugwgnpdnipyniuubipp, wyn
npnypubpp  uwbt  hwlwunwd U hwlwuwpnejwu  ulygpniupht:  thdnwwnne
funphpnwpwuwywuubpp  twbt  wunnd  Gu, np  lunphpnwpwup  swpwowht £ hp
lhwagnpnieiniup b fuwtunb) £ 1789 pwlwup <nswlwgph 16-pn hnndwdnd wdpwgpywsd'
hofuwunigynuubph wwpwuswwndwu ulygpniupp. Upwup Unyu Ybpw wunnd Gu uwbi, np
fuwpundly £ 1789 pwlwup <nswlwgpp 8-pn hnnwdény uwhdwujwsd' wwwnhdubph
wuhpwdbonniejwu uygpniupp, hbnwgnunniejwu wquwnnyeniup b wju ulygpniupp, pun npp'
pwnwpwlwl Ynwwlygnipjniuubpu - wqww  Gu  hpbug  gnpdniubnipywu  dby,  huswbiu
uwhdwuqws £ Uwhdwuwnpnypjwu 4-pn hnnwdny:

4. Unwohu hbppht' 1789 pqwlwup Uwpnne i pwnwpwgnt hpwyniupubph
hnswlwgph  6-pn hnnwény  vwhdwuynd . «Opbupt punhwunip  Ywdpp
wpunwhwjnneniuu - L.o»: Wn  hnnwoéhg  Gu opbuph  uywwwlyh  YGpwpbpnpug
uwhdwuwnpwlwu Ywpgqwypbwy niutignn Jdjnw pninp - npnyeutiphg  hGunbind £, np
shwwubiny  Uwhdwuwnpnigjwdp  uwfuwwnbujwd  hwwndy  npnypubpht’  opbuph
gnpéwnnyep Ywunuubp uwhdwubu £, Gi wju hwdwwywwwujpwuwpwp wbwp £ niwbuw
unpdwwnhy punype:

5. Gpypnpn hbpeht’ 1789 pdwlwup <nswlwagph 11-pn hnnwsdh  hwdwdwyu'
«Uwmpbiph Gt Ywpdhpubph  wqwun  hnjuwtwyndp  dwpnne  wdbGuwwpdtpwynp
hpwyniupubiphg L 3nipwpwugnip  pwnwpwgh Ywpnn L,  hwdwwywwnwufuwuwpwn,
wquwwnnpbu  funub, gqpbp Gt wnwwagpb, pwg wbwp b wwwnwufuwuwwnne  [huh wju
wquunyRwu  wjuyhuh  swpwowhnwubph  hwdwp, npnup  Yuwhdwudbu  opbupny»:
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Uwhdwuwnpnigjwu  34-pnn hnnwdény  twfjuwwnbuynd £ «Opbupny uvwhdwuynd  Gu
Ywunuubp, npnup YGpwpbpnu Gu ... wjit pwnwpwghwlwu hpwynitupubphu G hhduwpwp
Gpwsofuhpubiph, npnup pwnwpwghubpht  YGpwwwhynd Gu  hpbug pwnwpwghwlwu
wquunnipnluubpu hpwlwuwgubint hwdwp»: Un hhdpnd' funphpnupwut wqun £ wjuwhup
Ywunuubp gnpdnnnigjwu  dbe nubint  hwpgnd, npnugny  Ywpgqwynpynwd £ wqun
hwnnpnwygybint hpwyniuph, funuph wqwunnipjwu, gpwynp wpunwhwjnybint wqunnigjwu
GL dwdnyph wqwuinypjuu  ppwlywuwgnuip. pun wind, wjiut bwbt wquun £ owjuwhup
hwugwuptbp uwhdwubint hwpgnw, npnug hhdwu Jpw wywwndynd Gu wpunwhwjnybine Gi
hwnnpnwygybint  wquwnejwu  ppwywuwgdwt'  hwuwpwlwlwu  YJuwpgu  ne wyng
hpwynitupubipp  juwfunnn  swpwowhnwubpp:  WunwdGuwjuhy, wpwwhwjngbine G
hwnnpnwygybint wquuwnie ity wnwyb] wpdbpwynp L, pwuh np npw ppwywuwgnwp
Uwjuwwwpdwu § dnnnpnwywpnigjwu hwdwp Gr wying hpwynitupubph nt wquunnyeniuubph
uywwndwdp hwpgwuph Gpwotuppubiphg dtyp: Uju wquunnyejuu hpwlwuwgdwt ujuwndwdp
Yhpwnywsd gwulwgwsd uwhdwuwthwynd wbwp £ |hup wuhpwdtiow, hwdwwywwnwufuwu i
hwdwswih hlnwwunynn bwywwnmwyhu:

6. Stnwuwwuniejniup  hwugwagnpdnipni «bwuwskinyy  twwwwy  niubignn
optuunpwlwu npnypu hupuhtu sh Ywpnn niubuw opbupht punpny unpdwwnhy punyp:
Wunwwdtuwjupy, uadwd optuph 1-htu hnnjwdh hwdwdwju hpwywhuwfunnd £ hwdwpynid
«bpwuuhwjh optiupny npwbiu winwhupt dwuwsywd» ghnwuwwuniejwu dbYy Ywd dh pwup
hwugwgnpénypniuutinh tintnegjwu yhdwnpynwip ud vpwuwyniejwu ujwuqgbigndp: Un Yepw
hpwywfuwfunnw hwdwpbiny hp Ynndhg dwuwswd ni punpnadwd hwugwagnpdnieniuubiph
tnbnyejwu L hpwywlwu punpnadwt Jhbwpynwdp' funphpnwpwup hwwuwhdwuwnpulwu
Ytpwny dhowdwnb £ wpmwhwjunybint G hwnnpnwlygybint wquunyejwu hpwywuwgdwup:
Cwdwwwwnwuluwuwpwn, pwuh np Jwppp sw nwnwuwuppbine djnw pannpubipp, ugywé
optiuph 1-hu hnnwép wbwp £ dwuwsyh hwlwuwhdwuwnpwlwu, bti npw  hbwn
wupwywbipnpby  Ywwdws  2-pn hnnwdp  unyuwybu  wbwp L Gwuwyyh
hwlwuwhdwuwnpwywu:

nrnNeces.

<nnywé 1. Opbupny dwuwswd gbnwuwwunipniuutph  tnbinyejwu  dfuwninudp
ppbwywuwgunn optupp hwwuwhdwuwnpwywu k:
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96. Muwjwwnu wjunthbnbr Uk &, np 2007 pywlwuh unjtdptph 7-h yénnwd
(rhd 235/2007; BOE-T-2007-21161) huwwuhwjh uwhdwuwnpwwt nwunwpwup
hwywuwhdwuwnpwywu £ dwuwsk] huwywuhwih ppiwywu optiuugnpph 607-pn
hnnwsdh § 2-nd uwhdwudwd' gbnwuwwuniewu hwugwuph dtunnwip: Uhusht
yéhnp, wnlw 2wpwnpwuph hwdwdwju, wn npnypeny hwugwup £ hwdwpyb)
ginwuwwunigyniup  «dfunnn Ywd  wpnwpwgunn  qunwtwpubpp  Yuwd
wnbuniejniuutipp» gwulwgwd dhongny wwpwdtip: dénh wpryniupnd «dfuinnn
Ywd» pwnbipp hwuyb) Gu:

97. Un Jénnud bhuwywupwih vwhdwlwnpuwlwu nwwunwpwup uob) £, np
huywuhwtu  «dwpwnusnn  dnnnypnwywpnyjwu»  Gpyhp sk, Go np o Upw
Uwhdwuwnpnigjwdp, npnd sbw YUnuybughwjh 17-pn hnnwdhu hdwuwnny dnwn
npbit npnyp, sh wpgbiynw Uwhdwuwnpnipjwu Enigjwup hwlwunn funupp, Geb
wju qquwiphnptu sh fuwfunnud uwhdwuwnpwlwu hpwyntupubipp: “rwnwpwut
wjunthGuinbr ugbp £, np ginwuwwunigjwt Jwd nwuwjwlywu Ywd Eupy
wwnbnejwu  hpwhpnudp  ppbwlywuwgyty Gu  Lpbwlywu  opGuugpph  wy
npnypubpny’  huwwupwih  Jhowqqwiht  hpwjwlywu  wwpuwynpnipniuubiphu
hwdwwwwwufuwu:  Npn2  wy  wbwneniuubp, npnug  ypw  wnwuduwyh
wgnbgnyeniu - £ niubighp uwghnuwi-unghwihqdh  opnp  hpwlywuwgywd
ginwuwwunieyntup,  unyuwbu ppbwlwuwgptp Gu  <npnpnunp dfunnidp:
Nwnwuwuhpbind wju hwpgp, G wprynp Lptiwywu optiuugpph 607-pn. hnnywdh
§ 2-p hwdwwbntlh £ wpunwhwjundbint  wquunigjwt  uwhdwuwnpwywu
hpwyntuph htwn, ‘twnwpwup gt £ hunwynpbu uwhdwub|, pE huswbu wbiwp k
dyuwpwuyh wyn hnnwdn: Wu urb) £, np npwuny ppbwlwuwgyty L puswbu
ginwuwwuniginiup  dfunbp, wjuwbu £ wju  wpnwpwgubp:  “Fwwnwpwup
Ywpdppnd' «dtunnwd» wubind wbwp b hwuwuw] wu wunnwp, pun npp’
npnpwyh wpwppubp wnbnp s6u nubigh] Ywd s6u ppwywuwgyb] wjuwbu, np
nwuwlwpgybu npwbiu ginwuwwunyentu, dhusnbin wpnwpwgnudp sh Gupwnpnid
ginwuwwunigywu  GnbnyEjwu  dhwtpwuwly  dfunnd,  w) Gpwuwynmd |
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gbnwuwwuniegniup hwpwpbpwlwuwgub) Ywd npw wuophuwywu (hubp dunb)
hus-np wnbin unyuwgybiny hwugwgnpdniejniup Yuwwwpnnubph htiw: Unwyb; Jbd
Ywpbinpnyeinu niubp wju hwpgp, G wprynp wpunwhwjunybint wyju Gpyne aGEpu
wju  twwwpwup  twpuwnbwwhu  hpwyniupny  uwhdwujwd  «wnbinypjwu
pwpngsniyniu» Gu: Uhwju dtuwnndp’ ng, pwup np wju hupuptu skp Yupnn unbindt
p2uwdwuph dhowdwin’ ninnywd wjuwhuph gbnwuwwuniejwu gnh hwunhuwgnn
fudph ntid, nph hpnnnugniup hdwiplyytiy £: <bntiwpwp wiu Ywpnn Ep wpgtiyty,
dhwju Gpb thwuwmwghnptt uwywuwnmbp winwhup fudph Bywwndwdp EPUWIWHWU
ytpwpbpdniupht, wnwyb] G, bpp Ynuypbwn wpwppubph Gnbinpwu  Yud
hwlwnwyh YGpwpbnw| Ggpwlwgnyeniuubipp, npnup <G nintiygynd  wyn
wpwppubiph Ywd npwug wuophtwlwunyewu YGpwpbpw| quwhwwnnnuywu
nwwnnnyeintuutpny, Jbpwpbpnd  Gu uwb  wywnbdpwlywu  wqunnyejwu
Ywpgwynpdwu ninpunpu, nph hwdwp vwhdwuwnpnpbu unyupuy wybh pwpép
wuwnhbwuh wwowmwwunieinit b twpuwwnbuwd: Uwlwju 607-pn hnnwdh § 2-u
wjnwhup uwhdwuwthwynn wwhwue stp wwpniuwynd:  Wuwhuny, npwuny
wngbynd Ehu wpwpputip, npnup unyuhuy huwpwynp yunwug skhu ubipywjwgunwd
L hGunbwpwp sEhu Ywpnn uwhdwuwnpnpbu ppwywuwgyb;: Upnwpwgnidp,
djnu Ynndhg, |hubiny quwhwwnnnuywu nwwnnnnie)ntu, npn2 nbiwpbpnud Ywpnn Ep
hwdwpyb| wuninnuyhnptu gbinwuwwunieginiu hpwhptiint dhong: Gpb npwuny
gbnwuwwunteiniup ubipywjwgybip npwbiu dhown bGpbnye, G winwhuny wnwudhu
fudph tywwdwdp wwbnyeintu hpwhpybp, www nw Ywpnn Ep hwugbgub)
Rouwdwuph nu pnunipjwu dhowydwiph, Gu hGunbiwpwp wjiy ywwpwd Yepwny
ppbwlwuwgyty tp: Uudwug fudph tywwndwdp wuhwpqwihg Ywd ujwuwnwgunn
wnpwppubipp Yupnn Ehtu opbupny wwwinpwé Yupwny wpgbiyt:

98. Mwqwwu h dbpon uokp £ Lnpubidpnipgh hwdwwwnwuluwu
pptwhpwywlywu npnyputinp:

99. Jdbipp updwd ujnebiphg pwgh' ULd wwjwwh wngbit ubpyuwjwgyby tu dph
pwuh ghnwlwu wpfuwwnieniuubp nu hnnwdubp (U. Muwju, Cunuybbing
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<ninpnuiph dhunnidp G npw Ybnwpbpjw opGtunpnipynitip,
h. <bp Gt K. Mbhuunbju (fudp.), Owjpwhbnwywt pwpngsnysniti  Gi
dnnnynnwywnnygnii [M. Whine, Expanding Holocaust Denial and Legislation
Against It, in |. Hare and ]. Weinstein (eds.), Extreme Speech and Democracy],
Opudbnpnh  hwdwpuwpwuh  hpwwwpwysniejntu,  Opudnpn, 2009 pYwlwl,
ko 538-556, L. Sndnipwwn, Ubguih Gupwnmw; ginwuwwbnygnibtiph dhuyppndwt
hGypwwtinnidp, Uuy-hp Sbnwuwwtineywb dwuht Ynuyblghwt.
dbybwpwbnysniutip, M. SQwbwnw (judp.) [C. Tomuschat, Prosecuting Denials of
Past Alleged Genocides, in The UN Genocide Convention, A Commentary, P. Gaeta
(ed.)], Opudbnpnh hwdwjuwpwuh hpwwwpwysnyentu, Opudnpn, 2009 pYwlwu,
ko 513-530, U. bhdpn, <ninpnuipph, gbnwuwwbngwt G dwpnlynygyut  nbd
ninnyué  hwbgwagnpénipiniutiph - dugppnedp. hwypnly (ad - hoc) — wilyppliph
hwdbdwipwlwt whtwny, L. <Guubpb) G S. <nfjudwu (fudp.), SGnwuwwinyeywi
dhuppnduipp G opGitipp [M. Imbleau, Denial of the Holocaust, Genocide, and Crimes
Against Humanity: A Comparative Overview of Ad Hoc Statutes, in L. Hennebel and T.
Hochmann (eds.), Genocide Denials and the Law|, Opubnpnh hwdwjuwpwup
hpwwwpwysniyeyntu,  Opudnpn, 2011 pwlwl, L 235-277, L. “Hpnwwb,
dhuypnnulwunypywt  nbd  wwpwph Ubphw - Ypdwlp  Spwhupwynid - G
hwdbdwipwlwt - ppwynitpnid, Uwpnnt hpwyniupubiph dwuht  Gnwdujwlwjhu
qtynyg [N. Droin, Etat des lieux de la répression du négationnisme en France et en
droit compare, RTDH], 2014 pdwlwu, phy 98, Lty 363-393, ti M. Lnppuw,
Stnwuwwbnpwt  dhupdwt  JGpwpbmywy  opttpubph  nbd  Gypnwwluwt
funspunn’yp.  Gypnwwlwt  ppbwlwl  ppwyniiph wwppbpwlwt  [P. Lobba,
A European Halt to Laws Against Genocide Denial?, European Criminal Law Review],
4-pn. hwwnp, rhy 1 (2014 pYwlywuh wwphp), ke 59-77), npnugnd ubipyuwjwgynid Gu
hpwyntuph wyu ninpinp ytipohu qupgqwgnudubipp: Wn ujnetiph, huswbu uwb ybpp
Upwd qupqugndubiph e UGS wwijwwh wnobit ubpluwjwgywsd’ wnwyb) pwpd
wmbntynieniuuiph nwnwWuwuppnyeyniup . gnyg £ wwihu, np Pwpép
wwjdwuwynpynn Ynndbpp opowunid ubipyujndu wyu nnpuind, puwn Enpjwit,
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ginwuwwunigyntup  dfunbint  ppwywjuwfundwu  gnpdnnnipjwu ninpuinp
wnusnipjwdp  wnwuduwgynd £ snpu - wbuwlyh nbdhd' w)  wbwnyeniuubp,
huswhuhp Gu Ujunphwu, PGighwtu, Spwuuhwu, Ytpdwuhwu, Lhnbnwunutipp G
Mnwpupwu, npnup ppbwlwuwgund Gu Jdhwju Lnpnpnunh Ywd  punhwuntip
wndwdp twghunwlwu nbdhdh Ynndhg ppwagnpdywd hwugwagnpdniyeiniuutipp
dfunnuwip (Mnuwdhupwu, pwgh npwughg, ppbwlwuwgunw b bwbr bwghunubiph
Ynndhg qusniubiph puweugnudp, huYy <nibwuwmwup Lnnpnuwnp Gr bwghunwywu
ntidhdh  Ynndhg hpwgnpdywsd  hwugwgnpdnipniuutiph  dfundwu  hbwn
ppbwlwuwgunw £ uwbi dhowgqqwiht  nwwwpwuubph Ywd hp  ubhwywu
funphpnwpwuh  Ynndhg Gwuwswd gbnwuwwunieniuubiph  dfuwnnwip).  p)
whbwneniuttp, phuswhuhp Gu 2Bupwih Cwupwwbnnieniup Gr LEhwuwmwup,
npnup ppiwwuwgunud Gu bwghunwwu G Yndniuhunmwlwu ntidhdutiph Ynndhg
hpwgnpdywd  hwugwagnpdnipiniututpp.  ¢q)  wbwnyeniuubp,  puswhupp  Gu
Uunnppwu, Yphwpnup, <niuqupphwt, Lwwndhwu, Lhfunbugnbiup, Lhwnjwu,
Lynwpubdpnipgp, Uwybnnuhwjh vwhuypt Cwpwyujwjwywu <wupwwbnnyeiniup,
Uwjpwu, Unjwyphwu, UndGupwu G CYybGguphwu, npnup ppGwywuwgunid Gu
gwuwgwd gbnwuwwuniejwt dfunnudp (Lhndwu, pwgh npwuhg, hwwny
ppbwlwuwgund £ funphpnwiht Gt bwghunwwu  nbdhdubph  Ynndhg
(hvnjughutiph nbd  ppwgnpdwd  hwugwgnponyeniuutipp,  hul  Yhwpnup
ppbwywuwgunid £ dhwju wju ginwuwwuniejniuutiph dfunnwdp, npnup dwuwsybi Gu
npwbu  wnwhupht  hpwyjwunt nwwnwpwuh Ynndhg). bt n) wbwnyeniuubp,
huswhuhp Gu Sphujwunpwu, bwwhwu, buywupwu (hp Uwhdwuwnpwlwu
nwwwpwup 2007 pdwlywup Jénhg hbwnn' hppwwnwyjws Ybpbind' 96-pn
wwppbipnyeniuntd), Uphwgjw|  fGwgqwynpniejniup GiL Uywunhtuwyjwu
wbwnyenuttpp, npnup  winwhuh  wpwppubpp  ppGbwlwuwgunn  hwwnnty
npnypRutp s&Gu bwfuwwnbunid:
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hrudnNhuLL

. SNroh cruvusytere

100. Ywwwpwup Ywpbinp £ hwdwpnud b uyqpwut hunwybgub wyju gnpdnwd
hp hpwywanpnigjw opgwuwlp, npp dwaby £ Ynuytughwih 34-pn hnnjwony
Cymgwphwih nbd pipdwd wuhwwnwywu quuqunh hwdwdwju (nb'u Yepbndd® 1-hu
wwnpbpnieiniup):

101. Ynuybughwjh 19-pn hnnwadny Twuinwpwup fuunhpp
uwhdwuwthwyynd £ «Unyu Ynuytughwyny Gr npwu Yhg wpdwuwagpnieiniuubipny
Pwpdp  wwjdwuwynpynn  Ynndbph  unwtduwd  wwpwwynpnieiniuubiph
Ywwwpnwt  wwwhndbind]», huy 32-pn hnnwséh  1-hu YGwnd  upw
hpwywgagnpnigniup  rwpwdynud £ dhwju  «wju [...] hwpgbph Jpw, npnup
ybpwpbpnwd Gu Ynugbughwih Gu upwu Yhg wpdwuwgpniginiuubph npnyputiph
daluwpwudwuu n Yppwndwup»: b nwppbpnyggniu LEULS-h, UL Yud UU-p'
wju  SEnwuwwunypjwu Jwupu  Ynudtughwind Ywd dhowqquihu  hpwyniuph’
wynwhuh  hwpgtipht wngynn  wyp  thwunweneny  pphwlwt Yud - wy)
hpwywgqgnpniejniu snwup:

102. “Hpwuhg hGunbind E, np unyu gnpdny, huswbu Mwjwunp ugb £ hp yénp
1M1-pn wwppbpniypjwu dby, twwnwpwuhg sh ywhwugynwd uwhdwub, G wprynp
1915 pqwywuhg uluwd hwjy dnnnypnh nbd Oudwujwu Ywjupnipjwu &tinpny
hpwlwuwgywsd owpnbtipp Ywd quugqwdwihu nbinwhwunieniuubpp Ywpnn Gu
punpnaybip npwbu ghnwuwwunyenu' win Bgpnyeh' Jhowqgquihu  hpwyniupnid
punniujwd hdwuwnny. Uygbhu, wju hpwywunieiniu sniuh wju hwpgh wnusnigjwdp
wju Ywd wu Ybpw Ywwwpbine hpwwywt  wywpnwnhp  nd nibignn
Ggpwhwugnudubp:
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. wnudsuL3nrU3h 17-N+ LN UTHh YhPUuNhUC

103. Unwehu Ybuwp, npp ybipwpbpjw| wbwnp £ npnond ujwgub, wju t, pb
wprynp  qwugwuwp wbwp £ dbepddp’ hnnud Yuwwpbind  Ynudbughwih 17-pn
hnnwdhu, npnd uwhdwuynud L.

«Unyu Ynudbughwih ng dh npnye sh Ywpnn deluwpwuyb] wju hdwuwnny, np npbik
whwnenu, wudwug fundp Ywd npbilt wud ppwynup niuh  qpwnybint wjuwhup
gnponiubinipjudp  Ywd  Jwwwpbine  wjuwyhuh  gnpdnnnieyntu, npu ninnwd £ ounyu
Unugtughwnud swpwnpjwd guwulugwd hpwyniuph b wquunyeuu YGpwgdwup Yud
npwug uwhdwuwhwydwuu wybh d6d swihny, pwu twuwwnbujwsd £ Unuybughwiny»:

U. Mujuuwh y6hnp

104. Mwjwwnu hp twuwdbnunyejudp nhunwpybp £ wju hwpgp, G wprynp
wbwp £, Unuybughwih 17-pn hnnqwdh hwdwdwju, dtpdb| quwugquwnp: Gunubiny,
npn nhdnwWwwnth  hwjnwpwpniginiuubpp  hwwuwpwagnp s6u hwy dnnnypnh
ujwwdwdp wwbnentu hpwhpbiin, np tw wuhwpqwihg YGpwpbipdniup sh
gnigwpbipti] 1915 pywlwuhu Gi hwonpnnn wwphubiphtu wntinh niubgwd nbwpbipp
gnhtph ujwundwdp i sh hGnwwunyt| ginwuwwunienlut wpnwpwgubint thnpa
Ywwwnbnt hwdwp, Mwwwp hwugb] E wjy Ggpulwgniejwu, np nhdniwunniu
wpwnwhwjinybint hp wquwnnieiniup sh ogwnwgnpdtip YUnuybiughwih tmwnhu nu ngntu
hwlwunn uywwwubipny: <Gnbiwpwn, wnlw sk 17-pn hnnjwsdh hwdwdwju upw
quugwuwnp dbpdbnt nptictk wwwnbwn:

P. UbLé ywpww ubplujugquéd thwumwplubpp
1. bnndtpp

105. N’y nhdnWwwn, n's § SYmguwppwih  Yuwnwywpnyeniuu  hpbug
thwuwnwnplubpnw sGu nhunwnyb wju hwpgp:
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2. Bppnpn Ynndbpp

106. fFnipphwjph Ywnwywpnientup wunbi £, np h vmwpptpnieiniu <npnpnuwinp
dundwt' nhdndwwnnip’ 1915 pwlwupu G hwonpnnn wniwphubphu wbnh niubgwd
nbwptipu  hupupt  gbnwuwwunyentu  yhubint  dwuhtu  hwjwnwpwnpnieinuutpp
hwjwuwpwgnp skhu hunmwynpbt hwunmwnywsd ywndwlwu thwuwnh dfundwup:
TthdnwWwwnu Ywulwéh wwly Ep nund ny pb owpnbtph Gi quugywdw)hu
wnbnwhwunwdubiph hpnnnyeintup, w)| wwpqwwbu npwug hpwywlwu npwynudp,
nph 2nipe wnlw skp dhowqggquiht hwdwdwjunieyniu: “pwup nbintitu pninu Ybébtiph
wnwnpyw Epu: Hpw hwdwp npwbu wwwgnyg Ep dwnwind nhdnidwunnth
hwjwnmwpwpniejniuutiphg dnn ybg wdhu wnwe Pphnwuhwih Junwydwpnypjwu
ynndhg  wpywd hwjnmwpwpneniup - Gt 2012 pdwlwuptu  Pphunwthwih
Ywnwywnpniejwu wunwdutppht wnpwdwnpjwd qtynygp: Uhowqgquihtu hwupwjhu
hpwyniuph  Ywd  dhowqquiht  ppbwlywu  hpwyniuph  nwuwgpptiph
gbnwuwwuniejwu Ybpwpbipjw| gintuutpnd nptilt 6Gind skhu hhpwuinwyynid wyn
nGwpbnp, G Stinwuwwunipjwu ybpwpbnjw ynugtughwyjh
dayuwpwunipiniuubphg ny dtynd wyn nbwpbpp sEhu yuwjwynsynid  npwbiu
«gbnwuwwunteiniu» Ywd skhu nhunwpyynd npwbu npw oppuwly: WU hhdpny
<ninpnuinh htwin gniqwhbnubp wugwgubnt gwulwgwd thnpd hwdnghs sk: Wu
wwppp, npp 1915 pwlwuhu G hwonpnnn wnwphubiph tnbinh niubgwd nbGwptiph
hpwjwlwu npwynudp ybpwdnw £ wnwhuh hwwuwywu hwpgh, Gupwnpnw L
nsuswgubint  hwwnly  nhunwynpnypjwtu hunwly  wnlwynuegniup . Yuwid
pwgwlwniginitup, npu wuhpwdbionn £ qwugwdwiht  uwwuniejniuutipp
gbnwuwwunigjwtu phpwywlwu punpnadwtu 2powuwlubpnd ubpwnbiint hwdwp:
Nptik wqquyht Yud dhowqquiht nwwnwpwuh Ynndhg skp hwunwnyt) winuwhuh
nhunwynpnigjwtu  wnlwnieiniup, husu wnwbu skp <ninpnuwnh nbiwypnid, nph
wnusnijwdp  Uhowqqwiht nwqdwlwu  wpppniwp,  stwjwd  wnwlg
«gbinwuwwunieintu»  bGgpnypeh  oguwagnpddw, hwuwnwwb]  Ep wyn
nhwnwynpnypjuu wnlwniyentun:
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107. (@nipphwih Ywnwywnpnigintut wjunthtinbr wunb| £, np nhdnidwwnniu
wwpqwwbiu hwynubip £ pp Yupdhpu win hwpgh 2nipg: 2bp Yupbih dhowdnt
Ywpdhp hwjwnubnt hwpgnd gnun wju ywwbdwnny, np whnwywu dwpdphuubpp
hwdwpnud Gu wju shhduwynpyws, hniquywu, wpdbgnipy Ywd Yunwuguynp:
TthdnwWwwnu skp thnpdbp dfunbp hwitpph  quugywoéwjht  uwwunyenuubpp,
Ywuywdh wwly wnubp gnhtph  Ypwd wwnwwwupp Ywd wuhwpquihg
ytpwpbipdniup gnigwpbint] upwug uywwndwdp, wpnwpwgub| denwynpubippu Yud
hwdwunigjnlu  wnw|  upwug  gnpodnnnientuupht Ywd  wpnwpwgub)
gbnwuwwuniejwu hpwlwuwgdwut wowlgnn pwnwpwlwunieiniup:

108. dpwuupwih Ywnwywpnie)niup wunbi £, np gnwuwwunipjwu dfunnidp
hupupu  hwywuwpwgnp £ wwbnyeniu Gt nwuhqd  hpwhpbntu, pwuh np
wwwdwywu thwuwnmbpp hwpgwlwup wnwly nubGine pnnh ubppn wjut ppwywunwd
b £ wnwhup gnpstijwltipy npubinptinde: 4nuytughwih 10-pn hnndwdh
opowuwlubipnd  wwonwwunyeniuhg  ogunybint  twywuwwyny  wywwndwywu
pwuwybtbéu wybiih owwn wbwnp £ dguntip ybp hwub] 6odwpinnipniup, pwu dwnw)bp
npwbu qunwihwpwiunuwlwu gnpdniubinyejwdp  qpwnybint  dhong: Uw  skp
ytpwpbpnud wju Ywpdhpubiphu, npnugntd pwgwyw)ntd Ep
hupuwptutwnwuwnyejniup, G wlyuhwjnnptt wunbuynd £t wyn nbwpbpphu
dwutwygnipjniu gnigwpbipwd wudwug gnigdniupubipp' wjnwhuny
shwdwwwwwujuwubiind ywwundwlwu Jdbpnnhu. npwug htinhuwyubph uwywuwnwyp
pwuwybép Bi wwuwdwlwu  dodwpunnypjuu thumpwinipuipp  skhu:
Stinwuwwunyejwu Ybpwpbipjw] winwhuh hwjunwpwpnieniuubpt wuwpgnud thu
gnhtph hhwwwlu ni ywwhydp G pungpyynd YUnugtughwih 17-pn hnnjwédh
ghponnnjwu 2powuwyubtipnid:

109. Ccybjgwphw-Lwjwunwtu  wunghwghwtu ugkp L np wwpq L, np
Ywwwpwuh  wjuwnbwwihu  ppwyniuph  hwdwéwjt® quugqwwp  Yuwpnn  bp
Unuybtughwyh 17-pn hnnjwsh hpdwu Yypw dbipdyb:
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110. CybGygwphwih  ppwuuwfunu  dwuh (EFnippwlwtu  wunghwghwubph
dtnbpwghwu wunbp £, np nddup Yyhubp hpduwgnpb 1915 pwlwupu G
hwonpnnn wwphubipht wbnph niubgwd nbwpbpp npwbu  ginwuwwunie)nlu
npwybint  hwuqwdwupp  dfunnn  hwjnwpwpniginiuubph  wnugniejwdp
Unugytughwih 17-pn hnnywdh  Jywjwynsnwdp, pwup np, h wnwppbipnieiniu
dninpnuinh  dfundwt,  wjn  hwjwnwpwpnieniuubpp s6u wnweunpnynid
nwuhunwlwu Ywd hwwdnnnypnwywpwlwu punyph nhunwynpniejwdp:

111, FIDH-p wunb| £, np hwayh wnubind npw wpdwunwywu hGunbiwupubpp
L unpiynpy quwhwwnwlwuubph nhuyp' Ynudbughwih 17-pn hnnwép wbwnp &
wnwybjwagnyu qgnnipjwdp Yhpwnyh: twnwpwuh twuwnbwwhu hpwyniupu
wju dwuht, G wprynp hwjwnwpwpnyeniuubpu pungpyynd Gu wyn npnyeh
gnponnnijwu 2powuwlubtipnd, wuhbunbinnuywu Ep Gu pninu yGbbph wnwpluw:
LbnbGiwpwn winwhuh hwpgbipp wyth jwy Yihutip Ywpquynptp 4nugdtiughwh
10-pn hnnywsdh 2-pn Yhwnny G hwdwswihnygjwu unnigdw swthnpnahsny:

112. LICRA-U wunb| £, np gbinwuwwunyjwu upwuwynyejwu ujwgbigndp
Ywd npw dunnwip yhpwynpwup Ep' ninnjwd dwpnyuihu wpdwuwwwnynipjwu
. Unuybughwnd uwhdwuwsd wpdbipubph nbd: Uw  Ywpbh Ep  quub
Cybtjgwphwjh ppGwywu optiuugpph 261 bis hnnwdh § 4-h dtwwlybpwdwu dby:
Tpwup hwunwwnwwbu ninnywé Ehu wwnbinyentu hpwhpbine Ywd wnujwqu
dwpnywiht wpdwuwwwwmynieniup uutidwgubiniu:

Y. Twwwpwuh guwhwnwlwup

113. dnuwbnyt punntd Lwpdpugh [Zdanoka v. Latvia] (UM [GC]], ehy
58278/00, § 99, UhLLT 2006-1V) gnpdnud, nwnwuwuppbing 4Ynuytughwih
ninniejwdp twiwwwwpwunwlwt woluwnwupubpp’ Ywwnwpwup ugb) k, np
17-pn hnnwdp npwunwd pungpybiint ywwndwnu wju £, np sh Yupbih pwgwnb| wju
hwugwdwupp, np wldp Ywd wudwug fundpp thnpd  Jwuh  wwwyhub)
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Unugbughwinud wdpwgpywé hpwyniupubpht’ wyn hpwyniupubpp bpwgubniu
ninnywd gnpdnnniejniuutip hpwlwuwgubint hpwyntup &tinp pbipbnt hwdwp:

114. Uunwdbuwjuhy, huswybu JbGpobpu hwuwmwwmb| £ “Gtwnwpwup, 17-pn
hnnqwdp Yphpwnbtih £ dhwju pwgwnnypjuwu Ywpgny Gr dwjpwhtin nbwpbpnid
(nE'u Nwluwut ptnnbd Lhpnduyp [UM] [Paksas v. Lithuania [GC]], phy 34932/04,
§ 87 in fine (YGponid), UhEY 2011 pwlwu (pwnywdputin)): 17-pn hnnwdp pny| £
wwihu  sbnwpyb  nhdndwwnnth - Y4nndhg  Ynudughnu  wyu hpwyniuph
hpwYwuwgnwp, npp bw  gnpénd £ wwounwwub] Ywnwpwund' Jupnyph
opswuwyubipnid: YUnuybughwjh 10-pn hnnwdhu wnusynn gnpdtipnd nw wbiwp k
YYwywlngty dhug wyu nbiwpbipnud, tpp ninnuiyhnpbu wwpq £, np yhéwplbih
hwjwnwpwpnieniuutipn  thnpd £ wpynd gGnGp wdjw; hnnwdu hp  ppwywt
uywuwwyhg'  Yppwnting  wqwwn  wpnwhwpndbine  hpwdgniupu wjuwhup
uwwwnwyubipny, npnup hunwynpty hwywunwd Bu Ynuybughwih wnpdtipubiphu
(nb'u Jbpobipu dbiwynpwd ophuwlubphg <hgp nie-dwhpppp Gi wyp pannbd
Qbndwupuyh  (npnpnwd)  [Hizb  ut-Tahrir and Others v. Germany (dec.)],
rhy 31098/08, §§ 73-74 tiL 78, 2012 pYwlwuh hniuhup 12, nu Ywupdwpunitingp G
Uwypwipwindti ptnnbd Mniuwupwbh [Kasymakhunov and Saybatalov v. Russial,
rhy 26261/05 i 26377/06, §§ 106-113, 2013 pqwlwup dwpwnp 14):

115. Rwuh np 17-pn hnndwsdh opowtwlubpnid npnohs hwpgp, wju £ wprynp
nhdnudwwnnth hwjnwpwpnyeniuutpny thnpd £ wpynid hpwhpbp wnbnyeinu ud
pnunipntu, Gt wprynp wnwbtu  Jupdbind  uw thnpdnd B wwwyhub
Unudbughwih'  ppwlwuwgubint  hwdwp  wjuwyhuh  gnpdnnnigniuubp  Yuwd
Ywwwnbnt wjuwyhuh  wpwppubip, npnup nipnywé Gu npwund wdpwagpywd
hpwyniupubiph Gr wquuwniejniuutiph ybipwgdwup, dhwiupwuwynpbu wwpq sk Gt
hwdpulund § wju hwpgh hbwn, b wprynp nhdnwwwnih' wquwn wpnwhwjnybin
hpwyniupht  dhowdwnieiniut  «wuhpwdbtignn  [Ep]  dnnnpnwywpwywu
hwuwpwynieiniund», “Gtwwnwpwup gnund £, np 17-pn hnnwdh  Yhpwndwu
hwpgh nwnwuwuhpnyeiniup wtwnp £ dhwgyh nhdnidwwnnth pnnnph pun Enijwit
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puunygquup’ Ynuytughwih 10-pn hnnjwdh hwdwdwju (inb'u, mutatis mutandis
(hwdwwwppwupuwts thnihnfunyeyniatiinnd), Gnipnphuyh Uhwgywy Yndnibhuippwlwi
Yynwuwlygnyenitp Gi wyp punntd (Gninphuyp [United Communist Party of Turkey
and Others v. Turkey], 1998 pJwywuh hniudwph 30, § 32, dépnubiph G
npnpnudbinh - dwupti - qiynygbiin 1998-1, (Yapwh Pwpphupti  (Pwpopnipgynit
Ynwuwlygnyenitip) Gi wyp punnbd Gninphuyh [UM] [Refah Partisi (the Welfare
Party) and Others v. Turkey [GC]], ehy 41340/98, 41342/98, 41343/98 bt 41344/98,
§ 96, UhGY 2003-l, Unywt Gi wyp pbnnbd Spwbupuyh [Soulas and Others v.
France], rhy 15948/03, § 23, 2008 pywlwuh hnyhuh 10, $bpbl punnbd Pbghwyp
[Feret v. Belgium], phy 15615/07, § 52, 2009 pqwlwuh hnyphup 16, dwpbjw FGut
punnbd bhuwwupuyp [Varela Geis v. Spain], rhy 61005/09, § 31, 2013 pywlwuh
dwpuwh 5, L Ynbwt ptinntd <nibquppuyhp [Vona v. Hungary), rhy 35943/10, § 38,
Uht1 2013 pywlwu):

. wnudsuL3hru3h 10-N+ LNHYUTh GLIFUM3UL vURuSNRUL

116. HhdnwWwwnu pnnnpb; &, np upw' ppbwlwu gnpény nunmwwwpunnwdp
GL wwwndh Gupwpybp <wing ginwuwwunyejwu thwuwnp dfunnn hpwwwpwwjhu
hwjwnwpwpnieniu wubiint hwdwp ppwywuwgyt] £ hp wquun wpnwhwjnybine
hpwyniuph juwfunmdwdp: Lw hhduyb) £ Ynuybughwih 10-pn hnnjwsdh Ypw, npny
wjupwuny, nppwuny ybpwpbpbip k, vwfuwwnbuynd £

«1. 3nipwpwlsnip np ntuh wquwnnpbt wpunwhwjnybine hpwyniup: Wu hpwyniupp
ubpwnnud | ubthwywu Ywpdhp nwbuwint, wbnbynyeniuubp nu gunwihwpubp unwuwine tic
wnwpwdbint wquwnpniup’ wnwug wbnwlwu Jwpdhuubph dhowdwnnygjwu nt wulwlu
uwhdwuubiphg: ...

2. Uju wqwuneniuubph ppwywtwgndp,  pwuh np wjiu juwdwd §
wwpuwynpneniuubpp GL ywwwujuwuwwynigjwu  hGw, Jwpnn £ wywpdwuwynpyby
wjuwhup GbLwwunteiniuubipny, wwjdwuubpny, uwhdwuwthwynuubpny Yud
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wwwdwdhongutipn, npnup  Uwpiwwbujwd Gu  opGupny L wubhpwdbon  Gu
dnnnypnwdwpwlwu  hwuwpwynggniund®  h swh  whnwlwu  wudwnwugniejw,
wnwnwdpwjhu wdpnnowlwuntgjwu Ywd hwuwpwyniejwu wuywnwugnipjwu,
wulwpgnejniuubpp Ywd  hwugwgnpdnigniuubpp Ywufubin,,  wnnnonweyniup Yuwd
pwpnjwlwunyeniup, huswbu G w) wudwug hbnhuwynieniup  Ywd  hpwyniupubpp
wwounwuwubnt,  funphpnwwwhwywu  wwpdwuubpnd  unwgwsd  inbnblwunynipjwu
pwgwhwjnnup Ywufubint wd wpnwpwnwnnigjwu hGnhuwynigntut Nt wuwswnniejniup
wwhwwubint bywwwyny»:

117. 2h dJpéwpyyty wju hwpgp, np nhdnidwwnnth nuunwwwpundp G
wwwndh Gupwnytip cybiguphw-Lwjwunmwu wunghwghwjht ywwnbwnwd Juwuh
hwwnnigndp Yéwpbint uwpgwnpnigjwu htwn dblyunbn hwdwpyb| £ dhowdwnnip)niu
wqww  wpnwhwjngbine  hp ppwyntuph ppwywuwgdwup:  Wnwhuh
dhowdwnnigjudp fuwfunynw £ Ynuybughwih 10-pn hnnwdu wju nbwpnid, Gpp
wju  sh pwdwpwpnd  npw - Gpypnpn wwppbpnigjwu  wywhwugubipp:
Wunwwdbuwjuhy, TFtwunwpwup twfu Gt wnwe Ynwnwuwupph wju, b wpnynp
Unuygtughwjh 16-pn hnnwdp Yhpwnbih £ unyu gnpdnid:

U. unuytkughwyh 16-pn hnnjwép

118. Unwohu hwpgp, npp wbwp £ npnob, wju £, G wprynp, puwnn
Cybjgwphwip Ywnwywnpnigjwu wnwownyh, wnydjw; dhowdwnnipiniup Ywpnn L
wpnwpwgyb] Ynudbughwih 16-pn hnnjwéh hwdwdwju' hwodh wnubind wju
thwuwp, np nhdndwinniu owmwnpbpypwgh k:

119. unudbughwih 16-pn. hnnjwdh hwdwdw)u'

«10-pn, 1-pn Gv 14-pn hnnwdubpnd  nshus  sh - Ywpnn  funspunnuntp  Pwpdp
wwjdwuwynpynn  Ynndbpht'  uwhdwuwdwynwubp  bwjuwwnbubine  onwpbpypwghutiph
pwnwpwlwu gnpdniubinyejwu hwdwp»:

120. Uhwy gnpép, npnid “twunnwpwup  nhunwpyt; £ ounyu hnndwéop,
Mhbpdnut ptinnbd $pwiaupuwyp [Piermont v. France] (1995 pywlwuh wwnhih 27,
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§ 64, owpp U phy 314) gnpdu E, npnud nhdnidwwniu, |pubind GYypnwwywu
wwnwdbuwnh gbipdwuwgh wunwd, wpwnwpuyb) bp Spwuvhwlywu Mnhubighwihg’
wjnnbn nubgwd Ginyph wwwbwnny: TFwwnwpwup ubp £, np Gubind wju
hwuqwdwuphg, np wlu Mpbpdnup GYypnwywlwu dhnypjwu dGY w) wunwd
wbwnyejwu pwnwpwgh £ G GYypnywlwu wwnwdbunh wunwd, hbGunbiwpwp
«onwpbipypwgh» sk, nwwnh 16-pn hnnwdp upw ulwwndwdp Yhpwnbint hwpg sh

Ywpnn wnwowuwi:

121, Uwlwju vw win nbwpp & Wuniwdbuwjuhy, Ffwnwpwup sh gunund,
np unyu gnpdnud 16-pn. hnnwédny hhduwynpynd £ ndjw) dhowdwnnie)niup:
Mhtpdntp gnpdh YGpwpbpwi hp gbynygnd uwfuyhu <wuduwdnnnyp ugby L, np
wjn hnnywdédu wpwwgninw £ dhowqquihu hpwynituph dwuht ny wpnhwwu
wwwybpwgnud (nb'u Mphlipdnbt punntd Spwbupuyp, phy 15773/89 b 15774/89,
Cwuduwdnnnyp' 1994 pwlwuh hniudwph 20-h qbynyg, shpwwwpwyjws, § 58):
Gdnpnwwyh funphph funphpnupwuwywt Yshwdnnnyu hp' «Ownwpbipypwghttinh
pwnwpwlwu phpwyniupubph  Gr Ywpgwdpbwyh dwupu» phy 799 (1977)
hwuduwpwpwywup 10-pn Ybwnph «g» Gupwlybwnnd Yns L wpbp ndp Ynpgpwod
dwuwsk] wju: Wu tppbp sh Yppwnyb| bwiuyhu <wuduwdnnnyph Ywd Fwnmwpwup
Unndhg, b ownwpbpypwghubph’ wquu  wpunwhwjnydbinet hpbug  hpwyniuph
hpwywuwgdwtu  huwpwynpnigyniup uwhdwuwtwybiine  hwdwp  npwt
wuybpwwwhnpbt wwwyhubp  Yhwwuph TFwwnwpwuh  npnpnidubpht wyu
gnpdtipnd,  npnugnud  owwpbpypwghutpp  hpwdwunt  Gu hwdwpyb
hpwYywuwgubint wyn hpwyniupp' skupwnpbind, np nw Ywpnn b uwhdwuwdhwyyby
16-pn. hnnwsdh Jywywynsdwdp (inb'u «Mhdptt ot mibgur-p G wyp pannbd
Mnppniquithuyh [Women On Waves and Others v. Portugal], rhy 31276/05,
§§ 28-44, 2009 pwlwuh thGnpwpp 3, G Ynpuli punnbd rFnipphuyp [Cox v.
Turkey], rhy 2933/03, §§ 27-45, 2010 pqwlwuh dwjhup 20): hujwwbu, Ynpup
gnpond (Ybpbnd hhpwwnwydws, § 31) Ttwwnwpwup dwutwdnpwwbu bk £, np
pwuh np Ynuytbughwih 10-pn hnnywsh 1-hu Ytwnyd Gpwouwynpynd £ wquin
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wpunwhwjnybiint hpwyniupt «wulwlu uwhdwuubiphg», ny dh wnwppbpwynd sh

Ywpnn  npdtp  pwnwpwghubph  Ywd  owmwpbpypwghubph  Ynndhg  npw
hpwlwuwgdwu dby:

122. b ujwuwp nwbuwiny, np Ynugytughnu hpwynitupubipht dhowdwnnie)niup
pnyjwwnpnn npnyRubpp wbwp b dEluwpwudtu ubn hdwuwnny (nb'u, h phyu wy
yéhnubph, &nqpt punntd QGpdwipuwyp [Vogt v. Germany], 1995 pywlwuh
ubiywnbidpbph 26, § 52, owpp U ehy 323, rtGyytiypti ptnnbd <nibquppuwyh [UM]
[Rekvenyi v. Hungary [GC]], ehy 25390/94, § 42, UhtY 1999-Ill, G Uynyli punnbd
cybyguphuwyp [UM] [Stoll v. Switzerland [GC]], rhy 69698/01, § 61, UG 2007-V),
Twwnwpwup gwund £, np 16-pn hnnwédp wbiwnp E dluwpwub) npwbiu dh npnype,
npnd  dphwju  Ywpnn £ pnywwnpdbp wjit «gnpéniubingegjwiu» - uluwndwdp
uwhdwuwthwynwubp bwjuwwmbubp, npu ninnwyhnpbt wgnnw £ pwnwpwywu
qnpdpupwgh dnpw: Uw wjn ntwpp sf, Gu Syguphwh unwywpnigniup sh
Ywpnn wju npwbiu hwunwpy YYwjwynsb:

123. Ggpwhwugnudu wyu £, np unyu gnpdnud Ynuybughwih 16-pn. hnnywédp

skp pnyjwwpnd TYbguphwih  dwpdhuubphu uwhdwuwdqwyb] nhdnWwnnd!
wquwwn wpunwhwjinybint hpwynitupu hpwwuwgubint huwpwynpnyeiniup:

P. uUnuybughwyh 10-pn hnnjwédh 2-pn Ynh hwdwadwju hhduwynpnudp

124. Uquun wpunwhwjnybiint hpwyniupht dhowdwnnyeyniup Unuytiughwip 10-pn
hnnywsh 2-pn Ytwnh opowtwyutipnud hhduwynpbiine hwdwp wbwp £ «bwuwwnbujwé
[thup] optupny», ninnwd |huh win wwppbipnyejwdp uwhdwujwsd dtly Ywd dh
pwuph hpwywswih  tywwwlubph  wwywhnydwup bLii «wuhpwdbon  [|huh]
dnnnypnwywpwywu hwuwpwynggniund»' wyn bywwnwypu Yud swywunwyubphu
hwutbint hwdwp: Ttwnwpwup hGppwlwunyejudp Ynwunwuwuhph win hwnpgbpp:
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1. Uhowdipnysjwt opnhtwluwtinysnitip
w) MNuwjwwh y6hnp

125. Mwwuwp, hwoyh wnubind wju, pE huswbu L Sybiguphwih nwotwhu
nwwnwnpwup wnyjw| gnpdnd dGYuwpwub) Gybjguphwih ppiwywu optiuugpph 261
bis hnnjwséh § 4-p, qub £, np ndw] hnnwénd  «gbnwuwwunigniux»
[“a genocide”] bgpnyeh huwnwynigniup Ywpnn £ Yuulwdubp wnwowgub):
Wunwdbuwjuhy, owpniuwybind, wjiu wunbp £, np  nhdnidwwnw, [hubing
hpwywpwu bGi pwowwmnbinuy pwnwpwlwu gnpdhs, Ywpnn tp Yuulwd niubuw
wju dwuhu, np hp hwjnwpwpnigniututpp Ywpnn Gu  hwugbgub] ppGwlwu
wwwwufuwuwwynipjwu, pwuh np SyGigunphwih Uqgqwjht funphnipnp dwuwsk Ep
Cwjng gbnwuwwuneniup, bt nhdnWwwnniu wybih n punnubp Ep, np hp
hwjwnmwpwpniejniuutpt - wubijhu  tw  wbnwy Lt bnb, np  SyYbjguppwjnid
gbnwuwwuniejwu hpwwwpwywihu dunnup ppwywuwgwsd Ep: <Ginbwpwp
nhinidwwnws  skp Yupnn  «nbguy  gpub, np <wyng gbinwuwwunteiniup
Uywpwagpbind npwbu «dhowqgqwjht unw», Gupwlw Yhubp ppbwlwu wywwndh
cybigwphwih  wwpwdpnd»  (nbu Mwjwwh  Jénh  71-pn - wwppbpnyeyniup):
Lbnbiwpwn, php wquwn wpnwhwjnybiine hpwynitupht dhowdwnnyeniup Ywnpnn &
hwdwpybi| «uwfuwwnbuws ... optiupny»:

p) UbLé ywpwwn ubplujugquéd thwumwpyubpp
i) 4nndbpp
126. Ynudbughwjh 10-pn hnnwséh hwdwéwiu® nhdnWwwnu  sh pbpbyg
thwuwnwplubp wyin hwpgh wnusnuejwdp, hnfuwpbup bw pnnnpwpyb; £ wiu® 7-pn
hnnquwdh Jywjwynsdwdp (nb'u ubppbind’ 286-pn. wwipptipniegniup):
127. Cybjgwphwyh Ywnwywpniejniuu wunpwnwpab| E wju

qupgugnwiutiphu, npnup hwugbgpt] Gu CyGjgwpphwih ppbwlwu optuugpph
261 bis hnnJwdh § 4-h punniudwup' ubpywihu dGiwybpwydwdp: Cun upwug' win
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quingwignulutipp gnyg Gu nyti, np unyu npnyep dawytihu SYbiguphwih optiiunhnp
dwpdhup hunwy vwhdwub) £ npw’ twuwwnbujwsd gnpdnnniejwu opowuwlubpp:
Lwfunpn gnpdnud, npnid wju Yppwnydty £ 1915 pwlwupu Gu hweonpnnn
wmwphubiphu intinh niubigwd ntwpbtiph wnusnipjwdp Ywwwpywsd
hwjnmwpwpnygyniuubph  uywwndwdp, wjupupt' wju gnpdnd, nph wpryniupnud
Ywjwgyty L PGnu-Lwnwybuh  wwpwépwht  nwwwpwuph 2001 pwlwuh
ubwwbdpbph 14-p Jéphnp, hwj dnnndpnh swpnbipp G upwug uywwndwdp
Jwjpwgagniejniuubipp npwbtiu ginwuwwunyeintu npwybint hwpgp pwg Ep Jduwgb:
cybygwphwih Yuwnwywpnyeyniup uwbe ugby £, np 261 bis hnnjwdh § 4-ny pb
gbnwuwwuniejwu, pE Jwpnynpjwu nbd nipnywd  hwugwgnpdnip)niuubph
dlunnudp uwhdwudb) £ npwbu hwugwgnpdnipgniu’ wybjwgubing, np hwbph
ujwwndwdp  Jwjpwagnipiniuubpt winwhuh  hwugwagnpdniejniuutip  hwdwnpybnt
hwpgp wnwpwwnpdnipniuubph wnbnhp skp wwhu: HYpw hpdwu Jpw upwup
hwugt] Gu wju bGgpwlwgniejwu, np wyn hnnjwoép pwywlywuwswih hunwy k
atrwytpwywé:

i) Eppnpn Ynndtipp

128. (Fnipphwih Ywnwywpnieyniup wunb] £, np SybGjgwphwih pptwywu
optiuugnph 261 bis hnnwdh § 4-p sh hwdwwwwnwufuwund ppwywu hpwynituph
unpdbph hwdwp wwhwugynn Ywufuwwmbubihnygjwu pwpdp dwlwpnwyhu, husp
Ywpnn £ hwugbgutb] fuphun wywwndwdhongubiph, Gu np nhdnwwwniu skp Yupnn
wluywib, np  tw  Ynwuowwywpndp wn o npnyeh hwdwdwit'  pp
hwjinwpwnniejniuutiph hhdwu Ypw:

129. (Fnipphwjp Ywnwywpnipiniup 2wpniwwybing wunb) £, np punniutiing
«gbinwuwwunteintu» hwuluwgnieintup npwbiu Wywwowéd vwhdwujwsd hpwjwlywu
hwulwgniyejnt' Sybjgwphwih nwwnwpwuubpp ginpdb; Gu npnoty, G wprynp
1915 pwlwuhu Gt hwyonpnnn  wwphubpht  wnbnh  niubgwd  nbwpbpp
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hwdwpynw bu gbinwuwwunyent® Jywjwynsting Sybjguphwih hwuwpwynyejwu
dto wyn hwpgh 2nip9 wnyw jwju hwdwdwjunyeniup: Ujuwhuny, nwunwpwuubiph
hwdwp wyuhwjn hwpgp tnG| £ ny G wju, G wpnynp wyn nbwpbpu hpwywund
hwjwuwpwgnp Gu gbnwuwwunypjwup, wj wu, pRE wprynp Cybjgwphwih
hwuwpwyneniup - wynwbu £ Ywpdnud:  buswbu  updwd £ nnlunphtw
wnpnipubpnd,  nw hwjwuwpwp  Ywpnn £ pwgwwpdl)  ubpwbunwlwu
nwuwwpwuubph hwdwp gnpduwywu wuhuwphunyejwdp' npnobint, eE wpnynp win
nGwpbpnud  wwwndwywu  ppwnwpdnieniuutpp dhowqquihu G ubpwbunwlwu
hpwynituph hdwuwnny npwyynud Gu npwbu ginwuwwunieyniu: Wunwwdbuwjupy,
wpwg  thnthnfuynn  bpbinyp  hwunhuwgnn  hwuwpwywlywu  hwdwdwjunyejwu
qyuwywynsdwdp wyn hwpgp npnatiint hbin Yuwydwd fuunhpu wju £, np wnlw sGu
tnbl wyn wnusnypjwdp npwbtiu  ninGuhy Swnwynn  ppwywywu swihwuhoubip:
Wuwhuh wunpnanieniut wuhwdwwnbnbih £ hpwjwlwu npnpwyphnipjwu  hbn:
Wu thwuwnp, np Sybjguwphwh Yunwydwpnieiniup b gwwn wy yunwywpnipniuubp
1915 pYwlwupu G hwonpnnn wwpphubpht  wnbnh niubgwd nbwpbtipp sGu
qywjwynsk npwbiu  «gbinwuwwunyeintu», L np 2w wwwndwpwuubp  wju
Ywpdhphu Gu, np npwup hwyjwuwpwagnp sbGu gnwuwwunjwu, Ywpnn thu
hwugbigub] nhdnWwuwnith  wju  Gupwnpnyejwup, np wyn  fuunhpp  nbnbw
Ywpgwynpwd skp Sybjgwppwynud: Lhubind hpwywpwuwlwu ghwnniejniuutiph
nnyunp’  uw  «gbnuuwwunipniu» - Bgpnypep  nhwwpybp b npwbu  fuhuwn
uwhdwuywd hpwywpwuwlwu hwulwgnieniu b skp Ywpnn Ywufuwwnbub, np
wju Ywpnn £ npnpygtp gnin hwuwpwwwu hwdwdwjunigjuu Jyuwjwynsdwdp:
Fupun hpwjwYwu punyp niubignn hwulwgniejwt G hpwwywu vwhdwuubphg
nnipu gnpdwdynn «gbinwuwwunyentu» pwnh wnwybi] wqwu ogunwgnpddwu
dhobit  wwppbpnipgniup Updbp £ nnuiphuw]  wnpnipubpnad Ywdpnowgnud,
Pnuthwind G “twpdnipnd uwnwpwsd  Jwjpwagnipniuubph  yywjwynsdwdp:
Wn wnusniypjwdp hwuwpwwywu hwdwdwjuniejwut wwwyhubp Ywpnn tp pny|
wnw|  pwnuwpwlwu  wlwhy  fudpbipht punjutine Sytjgwphwh - ppliwlwu
opbuugpph 261 bis hnnJwsdh § 4-h gnpdnnnipjwu opowuwlubpp’ |npphugh
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dhongny thnpétiin hwutub] npnawyh nbwpbph funphpnwpwuwywu dwuwsdwun
npwbu gbnwuwwunyeny’ hwoyh swnubind Ggpnyph hpwdwlywu uwhdwunwip:
Wuwhuny, CyLigwppwih nwuwpwuubph dnnbgndp  pwuwynd  E,  np
nhdnuwwnnih' wqun wpnwhwynydtine hpwyniuphtu dhowdnnyeyniup uwhdwudws b
ns Rt «optupny», wj| <hwuwpwwywu Yupdhpny»:

q) Twwnwpwuh quwhwwnwlwup

130. 2p yhbwpyynd wyu hwpgp, npp nhdnwWdwwnnih’ wqun wpunwhwjunybin
hpwyniupht  dhowdwnnieniup  Sybjgwphwih  opbuunpniypjuu  dtie  niubigh; L
hpwywwu hhdp, wju £ SYmguphwih ppbwywu optiuugpph 261 bis hnnwdh § 4-p
(nb'u Jbpbind’ 32-pn wwppbipnigyniup), G hwdwwwwwufuwu opbupp tnby k
hwuwublh:  Ynndtph  Gu Gppnpn Ynndbpp  ubpyujwgpwd  thwuwmwpyubipp
ybGpwptpnud Gu wju hwpghu, LG wprynp optupp pwywlywuwswih Yuwufuwwnbubh £
Unuytughwyh 10-pn hnnywsh 2-pn Yinh twywwnwyubiph hwdwn:

i) LCanhwbnip ulgpnitipinp

131. Unwohu  gnpdnid®  p Uwunly  Buydqu  punnbd  Uhwgjw
[Gwquynpnipjwi (phy 1) [The Sunday Times v. the United Kingdom (no. 1)]
(1979 pywywuh wwphih 26, §§ 48-49, owpp U rhy 30), npwntin Ynuytughwih 10-pn
hnnwoéh 2-pn YhGwnnw wbwp Ep vwhdwub] «bwjuwnbujwd Gu  optiupny»
wpunwhwjnnyejwu  hdwuwp, “Gfwwwpwup b £ np, hb phyu wyiuh, wju
Gupwnpnu £ Ywufuwwnbubihnigjwu wwhwuoh wnlywnyeiniu: Lnpdp sh Ywpnn
hwdwnybi| «opbup», tipt wju pwjwlwuwswih hunwy dtiwytipwyywsd sk, npwbiugh
nyjw|  wudhu  huwpwynpnieintt ww Yupqwynpbint  hp gnpdbwybpwp.
wuhpwdtion k£, np uw htwpwynpnyeiniu nubuw hwpy Gnwé nbwpnd wwwnawbd
funphpnwunynipjwu dhongny, uinbindjwod hwugwdwupubiph hwdwp
nnowdwnniejwu uwhdwuubpnd Ywufuwwnbubint wmyjw| gnpdnnnipjwt wpryntupntd



e6MPL2GLL LCLHBU CUE33UNhU3h aNrfond 4anhft 118

wnwowgnn hbwnbwwuputipp: Wunwdbuwjuhy, swpniuwybiny, “‘rwunwpwup gk
np wnlw sk wyn hbnbwupubpp' pwgwpdwwwbu hunwly Ywuluwwbubh hubn
wuhpwdbtiannie)nit, pwuh np thnpdp gnyg £ gk, np nw wuhuwpht £:

132. 10-pn - hnnwdh  2-pn YtGwnh dwund &Giwgnpwd hp  hbnwqu
Uwluwnbwwihu  hpwyntupnid  ‘twwnwpwup, dtiwybpwdwu  dby  Yuwwnpbing
wlbpwu  thnthnfunyeyniuutip,  Jdonwwbu  wwhwwub] £ win  nhppnpnanwip
(nb'u, h ehyu wy Yéhnubph, 4bpbind hppwwnwyJws' Hayybiyph gnpdp, § 34,
Oqpyninpti pinnbd Gripphwyh [UM] [Oztiirk v. Turkey [GC]], phy 22479/93, § 54,
UhG% 1999-1V, G L&aunnup, Oswyndulyp-Lnpwip Gi dynypti pinnbd $pwbupuyh
[UM] [Lindon, Otchakovsky-Laurens and July v. France [GC]], rhy 21279/02 G
36448/02, § 41, UhT 2007-1V):

133. Unyuphuy  wyu  gnpdbpnd,  npnugnd  nhdndwnnth' wquin
wnpwwhwyinybiint hpwynituphtu dhowdwnniejniup npubtitnpdb £ ppbwlwu «wwuindh»
dtiny, Ttwwwpwup  bdwuwsk] £ optupubp  dtwwybpwbihu  pwgwpéwy
hunwyniejntu - wwwhnygbint - wuhuwppunteiniup,  Jwutwynpwwbu  wjuwhuh
ninpwnutipnd, npnugnd  hpwnpniejniup  thnthnfuynd £ hwuwpwynyejwu  dby
gbipwlwjnn Yundhpubiph hwdwdwju, G punnwbi £, np Ynownnieiniuhg funtuwthtint
GL thnihnfuynn hwugqwdwupubipht hwdpupwg pupwuwnt wuhpwdbywnnyeiniup
Upwuwynd £, np 2w optiuputip dtwwybpwynd Gu hus-np swihny  wunpng
Ggpnypeutinny, npnug JdGluwpwunyewu bt Yhpwnniyejwu hwpgbipp noynd Gu
gnpduwlwund  (nb'u, h phdu wy Jépnubph, Upnybtpp Gi wyp pbnnbd
cybygwphuyp [Miiller and Others v. Switzerland], 1988 pwywuh dwjhuh 24, swpp
U rhy 133, fdwddtnpt paunnbd Euwpnthuyh [Tammer v. Estonia], phy 41205/98,
§ 37, UG 2001-l, huswbiu uwbr Cnyhb Gi wyp ptinnbd $pwbupuwyp [Chauvy and
Others v. France], phy 64915/01, § 43, UG 2004-1V):

134. Puwwuwpwn, fjunubtiiny «optuph» dwuhu, 10-pn. hnnwdh 2-pn. Ytwnny
ugynud £ wju unyu hwuluwgnieiniup, npp hpawwwyynid £ Ynuybughwih day wyg
hwwndwdnd wjn Ggpnypp gnpdwdtihu, huswbu ophuwly' 7-pn hnndwdnid, husp
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dwutwynpwwbu Ybpwpbipbih £ unyu gnpdh uywwnwyubphu (nb'v Ippgnppwntul
punntd <niiwupwih [Grigoriades v. Greece], 1997 pwywuh unjtdptiph 25, § 50,
Rbynygtlin 1997-VII, Pwplwywt Gi OYysnioniniti pinntd (dninphuyp [UM] [Baskaya
and Okguoglu v. Turkey [GC]], rhy 23536/94 ti. 24408/94, § 49, UG 1999-1V, tiL
Epnnnnnit i bugkti pinntd Gnipnppuyh [UM] [Erdogdu and ince v. Turkey [GC]],
rhy 25067/94 tiL 25068/94, § 59, UhEY 1999-1V): 7-pn hnnwdh hwdwwnbpuwnnid
Twwnwpwup hwunmwwnwwbu bk £, np hwugwagnpdnie)niuutip optiupny huwnwy
uwhdwubiint wwhwuop pwywpwpywsd £ hwdwpynid wjy nbwpnwd, Gpp wudp
hwdwwwwwufuwu  npnyph  dhwlbpwynwhg'  wuhpwdbynnpjwu  nbwpnd
nwwwpwuubph wowlygnigjwdp npw dGluwpwudwu dhongny, Ywpnnwund E
hdwuwy, L hus gnpdnnniejniuuph Ywd wugnpdnipjwu htiwmbiiwupny uw Ywnpnn k
pphwywt  wwwwufuwuwwnynipywu  Gupwpyyb  (punhwunip wndwdp  wnb'u
ytpotipu Ywjwgpwsd ydhnutiphg Ynuntnyt ptnnbd Lwippdhuyh [UM] [Kononov v.
Latvia [GC]], rhy 36376/04, § 185, UhG}t 2010 pqwlwu, Hg Mhn Npwnwb
punnbd buwwupuwyh [UM] [Del Rio Prada v. Spain [GC]], rhy 42750/09, § 79,
Uhtt 2013 pwywu, Gi MnhGhwt ptnnbd 26upuyh <wbpwwbypneuwt [UM]
[Rohlena v. the Czech Republic [GC]], phy 59552/08, § 50, UhE 2015 pwlwu, b
Unugbughwip 7-pn nt 10-pn. hnnwdubph Jbpwpbpjw; gnpdh  hwdwunbpunnd'
hwnpn Spwbup G wyp pbnnbd Spwhupuyp [Radio France and Others v. France],
prhy 53984/00, § 20, UhtT 2004-11): 7-pn hnnywdény sh wpgbynd ppbiwyw
wwuwwuluwuwwyniypjwu  Jwunuubpp' nbwphg  nbwp  wunpbwuwlywu
wwpqwpwunwp  nwuwlwu  Jd4uwpwudwu  dhongny  wju  nbiwpnud, Gpp
wnryntupntd uywunynn qunpgwgnwiubpp hwdwwwwnwufuwunwd Gu
hwugwgnpdnipjwu punyphu, Gi Jupbh £ nnowdwnnpbu Ywuluwwnbub) npwup
(nb'u Yntintindp qnpdp, § 185, Mg Mhn Mpwnuyh gnpdp, § 93, tu MnhGuwh
gnpop, § 50, pninpu k| yGpbind hhawwnwlyywsd):

135. unugtughwih  9-pn, 10-pn te 11-pn hnnjwdubph  JYwjwynsdwdp
Twwnwpwup vwb ok £, np gnun wju thwuwinp, np hppwwlwu npnypep Yupnn §
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niubuw] dYpg  wyblh  Ywnnigwdp, sh  tpwuwynwd, np  wju  sh
hwdwwwwwufuwunW  Ywufuwwbubihnygjwu  wwhwuohu (nb'u Lbyw Cwhpub
pannb&d renipphuyp [UMN] [Leyla Sahin v. Turkey [GC]], rhy 44774/98, § 91, Uht
2005-XI' 9-pn. hnnwdh wnusniyejwdp, Ybpbicnd hppwwnwydws' dngpeh gnpdp, § 48
in fine'10-pn hnnwidh wnusnuyeywdp, nu Inpdbihlyp te wyp pinnbd Lehwuywip [UM]
[Gorzelik and Others v. Poland [GC]], phy 44158/98, § 65, Uht™ 2004-I' 11-pn
hnnwdh wnusniejwdp): 7-pn G 10-pn hnnjwdutiph hwdwwbipunnud wyu gk L,
np optiuunpniEjwdp unp hwugwagnpdniejntuubp uwhdwubjhu dhoin wnyw k |hubint
w)n opGuunpnipjwu hdwuwnh Ybpwpbipjw| wunpnaniejw nwpp, pwuh nbin wju sh
dEyuwpwuynd G Yppwnynd ppbwlwu nwwwpwuubph Ynndhg (nb'u Lnpl
punntd Uhwgyuwy Gwquynpniysywi (npnanwd) [Jobe v. the United Kingdom (dec.)],
rhy 48278/09, 2011 pywlwuh hntuhuh 14):

136. Unyu gnpdnid nuunwuwuhpbing wyn hwpgbpp' Ywwnwpwup sh dnnwuntd
wju, np hp' wpnbt wdpwwyunwsd Uwwnbwwhu  ppwyniuph  hwdwdwu’
Unugytughwih 34-pn hnnjwoéht hwdwwwwmwujuwu  wiuhwnwlwu gqwugwunh
hhdwu Jpw hwpnigwd upnyeubpnd npw fuunhptu £ ny G nwnwiuwuppb
ubpwybunwywu optuunpnieniup  YGpwgwlwu &biny, wy npnobi, pE wprynp
nhudniwwwnth bywnmdwdp npw Yhpwndwt Gnuwuwyp hwugbgnpt) £ Ynuybughwih
fuwunmdwu  (nb'u, h phdu  wy Jéphnubph, Gnpbpt punnbd  Upwgjw
[dwquynpnipjwi [Golder v. the United Kingdom], 1975 pwlwuh thtwinpdwph 21,
§ 39 in fine, pwpp U phy 18, UhubGihtt punnbd cybyguwphuyph [Minelli v.
Switzerland], 1983 pwlwuh dwpuh 25, § 35, owpp U rhy 62, it $nti <wiinybnb
punntd Fapdwihuyp (phy 2) [UM] [Von Hannover v. Germany (no. 2) [GC]], rhy
40660/08 LiL 60641/08, § 116, UhGT 2012 pwlwu):
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i) Un uygpniiptliph Yhpwnnidp unyt gnpémd

137. dbipnugjw| uygpniupubiphg pfunid t, np unyu gnpdnud wluhwyuin fuunhpp
ns e wju k, np CYGiguppwih ppbwlwu optiuugpph 261 bis hnnywsdh § 4-u hp
Uppwndwu, Jwuuwynpwwbu' «ginuuwwunyeniu»  Ggpnyeh  gnpdwéniejwu
hwpgnd  uygpniupnpbt pwyjwlwuwswth  Ywufuwwnbubih £, wy wju, np
nhidniwwwniu wjuwhuh  hwjwnwpwpnienuubp wubijhu, npnug wnusnyEjwdp Uw
nwuwwwpnyb t, ghnbp wd wwpunwdnp Ep pdwuw] wuhpwdbonnyejwu
nbwpnid wwwnowd hpwwpwuwlwu funphpnwwynieiniu unwuwinig hbwn, np
wjn hwjinwpwnpniejniuubiph hGnbiwupnd tw Ywpnn Ep ywnwuuwuwnynyejwu
Gupwnyyt| wn npnyph hwdwdwu:

138. HhdnwWwuwnih'  ppbwlwu  hGnwwundwu  dwpdhuubph  Ynndhg
Ywwwpywd hwpgwptuniegjwtu hphdwt Ypw Lnqwuh 2powth nunphlutwlwu
nwwnwpwup  Gi twlwiht nwunwpwup gk Gu, np tw wbnuy  Ep
1915 pywlwuhu bt hwonpnnn tnwpphubiphtu nbinh niubigwd nbiwpbpp Cybigwphwip
Uqquwyhu funphpnh Ynndhg npwbiu gbinuuwwunygniu dwuwskint dwupu e gnpdtp Ep'
gwulwuwny oqub| npwu «ninnbint hp ufuwp» (nb'u Ybpbinad' 22-pn G 26-pn
wwppbpnieniuubpp): <woyh wnubin nw G cyGguphwih ppGwlwu opGuugnph
261 bis hnnwdh § 4-h dtwwybpwnidp, npp nhunwpyynd £ dwubwynpwwbu npw
Uwfuwghdp dowybint wwwndnyejwu  nyup ubppn  (nb'u  Jbptind® 33-38-pn
wwppbipnyeyniuubipp Gy, mutatis mutandis, Ountt punntd Cybinhuyh (phy 1)
[Olsson v. Sweden (no. 1)], 1988 pywlwup Jwpwh 24, § 62, owpp U phy 130)'
Twwnwpwup  gwund L, np nhdnWwwn,  stwywd hp hwypunnbd
wnwpyniejniuutiphu, Ywpnn Ep nnowdunnpbu wufuwwnbubi, np wyn nbGwpbph
wnusniypjwdp  hp  hwjnwpwpnigniuubpp Ywpnn  thu  hwugbgutp  ppbwywu
wwuwwufuwuwwnynijwu' win npnyph hwdwdwju: Wu grwuwnp, np unyuwudwu
hwjwnmwpwpniejniuutph htn Juwywd wybih Jwn ppwywuwgywd ppbwlwu
hGunwwunnwut wjwpudtp Ep wpnwpwgdwdp, sh thnfund wyn  hwugwdwupp'
dwutwynpwwbiu  vywwh nwbuwind, np  PGnu-Lwniybup  wnwpwdpwihu
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nwwnwpwup npn2tip Ep wpnwpwgdwu 4éhn Yuwjwgub] wjiy wywwbwnny, np
gty Ep, np denwnpuwip sh gnpdt] nwuhunmwlwu swpdwnhputiphg Gutiny. dh
hwng, npp nbwphg nbwp Yupnn b nwppbipdt) jwiujws ndjw) wishg G upw
hwjnmwpwpnugyniuubph - Ynuypbin - pndwunwynieyniupg'  dhusnbn - dhbiunyu
dwdwuwl pwg pnnubiny wju hwnpgp, G wprynp 1915 pwlwuhu Gi hweonpnnn
wwphutiph wbinh - niubigwd  nbwpbpp - Yupbih £ nhowplb npuytiv
«gbinwuwwunteiniu» Sybjgwppwih ppbwywu optiuugnpph 261 bis hnnwdh § 4-p
uwwuwwyubpny (nb'u Jepbinad' 44-pn wwpptipniggniup): HhdnwWwwnnda Yupnn p
nw wwpgb] ywwowéd hpwywpwuwywu funphpnwnynipintt unwuwint nbiwypntd:
Bodwphin  E, np wyn hwpgh 2nipg  twjuwnbwwihu  hpwyntupnid  wybith
hwugqwdwuwihg wunpwnwnpéh pwgwwjniejwu wywjdwuubpnd |hndhtu wwnq sk,
G hugwtiu Ywpnn Fhu Sybiguphwih nwwnwpwuubpp npntiy, G wpynp hwonpn,
gnpdnud wyn nbwpbpp hwwuwpwgnp Bu «gbinwuwwunyejwu»' 261 bis hnnwdh
§ 4-h pdwuwny: Uunwdbuwjuhy, wyn nwunwpwuubphtu sh Yupbh denunpb;
untindwd hpwnpnijwu hwdwp, npp, nwwnbiny wdbu hushg, ywjdwuwynpywsd
wju hwugwdwupny, np upwup hwéwfu wnhp stu niubgh] pwiuybiint wjuwhuh
wpwppubiph  hGwn, husyhupp  nhdndwunnth Ynndhg  Ywuwwpdwdubpu  Gu
(nG'u, mutatis mutandis, Unpnuti  punnbd  $pwbupuwgh  [Soros v. France],
rhy 50425/06, § 58, 2011 pYwlwuh hnlyunbdptph 6): “HhdnwWwwnih gnpdnid
Upwug dnuinbgndp Yupblh Ep nnowdwnnpbu wyulwib] dwutwynpwwbu hwaoyh
wnubin  wn pupwgpnud  Sytjgwphwih - Uqquyht - funphpnh - Ynndhg
1915 pwlwuhu Gr hwonpnnn wwphubphtu wbtnh nwbgwd nbwpbtpp npwbu
gbnwuwwuneniu Gwuwskint dwupu Jhounpnwgph punniunwp (nt'u yepbinad®
48-50-pn wwppbipniejniuutipp): Wn dnwnbignwdp unyup sk, hus twfuwnbiwywihu
hpwyntuph hwulwpdwyh b wulwufuwwbubh thnthnfunyeniup (nb'u, mutatis
mutandis, 3npghsti punnbd SGpdwbhuyp [Jorgic v. Germany], phy 74613/01,
§§ 109-113, UhtT 2007-lll, G hwlwnpp'p' MbGupunt punntd Dpwbupuwih
[Pessino v. France] qnpohu, phy 40403/02, §§ 34-36, 2006 pEYwywuph

hnyunbdptiph 10) Gi sh Ywpnn nhuwpyyt; npwbu ppiwywu opbuunpniejwu
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qnpdnnniRjwl powtwlutinh punjujunud wuwinghwih uyqpniupny (hwhwnph'p’
bwpwnbdphpopti ti wyp ptinnbd (Gnipnphuwyph [Karademirci and Others v. Turkey|
qnpdht, phy 37096/97 bt 37101/97, § 42, Uhb™ 2005-1):

139. Wu hwpgp, pE wprynp Ynuybughwih wbuwuyniuhg punniubih §
Cybjgwphwjh  nwuwpwuubph  dninbgndu  wju  fuunppu, R Sybjgwphwih
ppGwywu opbuugpph 261-pn bis hnnywsdh § 4-h uwwwnwlubiphg Glubing phusu L
hwdwpynw «gbnwuwwunie)niu», Yytpwpbpnw £ nhdnwdwwnnith nwunwwwpundp
hhduwynpbnt hwdwp upwug Ynndhg ubplwjwgwd hpdptiph Jbpwpbiptiip G
pwdwpwp (hubnu ne Ynwnwuwuppdp unnpbld wuhpwdbonngegjwup  udppdwsd
hwwnwdénwd  (nb'u, mutatis mutandis, Jbpbind  hhawwnwydwd'  Leunntp,
Oswlnyulyp-Lnpwlip Gi dynypts, § 42 in fine):

140. Wuwpuny, nhdndwwnp'  wquu  wpnwhwjndbine  hpwyniuphu
dhowdwniggniup bnbp £ pwwlwuwsw  Ywufuwwnbubh,  hbnbuwpwp'
«Uwfuwwnbudws ... opbupny»' Unugbughwjh 10-pn hnndwdh 2-pn Yewnh hdwuwnny:

2. bpwywswih bwwppwlyp
w) MNuwjwwnh y6hnp

141, Mwwwp punnubp £, np npdndwnnh’ wqun - wipunwhwjnygbine
hpwyntuphu dhowdwnniginiup dhindwd L bnbkp wwowmwwubint «w) wudwug ...
hpwyntupubipp», Jwuuwynpwwbiu' 1915 pwlwupu i hwonpnnn mwphubphu hw)
dnnnypnp  tjwuwndwdp  Oudwujwtu  Ywjupnypjwu  Ynndhg  hpwlwuwgywsd
Jwjpwgnypniuutiph gnhtiph hwpwquwwubph ywwhdp: Wunwdbuwjuphy, wju gt L,
nn Cybigwpphwih Ywnwywpnipjwu hwywunndu wju dwuht, np nhdnidwwnnth
dayuwpwunieiniuubpp  (nipe yuwug Gu  ubpyujwgpt] twbt hwuwpwlwlwu

Ywpgh hwdwp, pwjwlwuwswh hhduwdnpywd sh Gnbi:
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p) UbS ywjpwwm ubpyuwjugywsd thwumwplubpp
i) 4nndGpp

142. bp thwuwnwplubpnwd nhdnwwwnit hwwnnly sh wunpunwnund wju
hwpghu:

143. Tygwppwih Yuwnwywpnyeyniup wunbp £, np nhdnWdwwnih’ wquwn
wpunwhwjnybiint hpwyntuphtu dhowdwnnieniup uywwnwy £ niubigh] wwowmwwubine
wj| wudwug' 1915 pwlwupu bu hwonpnnn wnwphubphu wbnp niubigwsd nbwpbph
gnhtiph tir upwug hGwnunpnubph hpwynwupubipp: “FHhdnwdwnnith nGuwybnubpp hwy
hwdwjuph hupuntpjwu hwdwp uwwnuwihp Gu ubplujwgnt:
Syjw| dhowdwnnipiniup twbr bywwwy £ niwubgh] ywonwwubiint hwuwpwlwlwu
Ywpgp: 2004 pYwywuh hniyhuph 24-hu Lnquuh wwjdwuwagph unnpugpdwu
wmwpbnwpép UGNt hwdwp nhdnWwwnniu Lnquund - Ginype £ niubkgh)  dp
hwupwhwywph dwdwuwy, nphtu dwutuwygnd tp dnwn 2 000 dwpn Sybygwphwihg
GL wpwbpyphg, G npp npnawyh Juwug Ep ubipyujwgund wjt wwwbwnny, np
hwdpuyby Ep d6Y wy hwupwhwywph htiw: cyGiguphwih Yunwydwpnieiniup twbi
uobi| £, np CybGjgwphwih pptiwlwu optuugpph 261 bis hnnywodh hwdwnp wbin Ep
Uwjuwwnbuws «hwupwjht fuwnwnnpjwu nbd ninywéd hwugwagnpdniejwu»
dwuhu qund, b CyGgwpphwh nwouwht nwunwpwuph  Vwluwnbwwhu
hpwyniuph hwdwdwju' wyn hnnjwdh twwwwlu bp ng dhwju wnwudhu ERuUhy
Ywd Ypnuwlwu fudph wunwdubpht wwownwwubp, wybt hwuwpwlwlwu Yupgp
wwhwwubp: UUY4-p  Uwpnnt  hpwyniupubph  hwpgbpnd  Yndhwnbh
dEyuwpwungiwu hwdwdwju' nw twbe whuhwjn tp HudY-h 4-pn hnndwidh «p»
Ytwmh G LRLAUN-h 20-pn hnnywsdh 2-pn Ybwh opowtwlubipnid Sybjgwphwyh
uinwuduwd wwnpwmwynpniejniuutiphg:
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i) Eppnpn Ynndtipp

144. (Gnipphwip  Ywnwywpneniup wunbp k. np nhdnidwunnth
nwwnwwywpwndwu bie hwupwiht wuunwugnipjwt wwywhnydwu dhobic npbik Yuw
hwunmwwnydwd sh tinki, Gu sh Jywjwynsybiy hwupwiht wuywnmwugnipjwuu ninnywsd
Ynuypbinn uwywnuwihp: Lpwup nwnpnentup hpwyhptp Gu Ynuytughwih 10-pn
hnnjwsh 2-pn Ybwh G LLAUNh 19-pn hnnwdh 3-pn Ybwnh «p» Gupwlybinp
dtLwybpwdwu dhobit wnyw wnwppbpnipjwup, npnugnid hwdwwwwnwufuwuwpwp
funuynw £ «wulwpgnipniuutipp ... wupu[Gin» G <hwuwpwwywu Ywpgh ...
wwonwwunipjwu» dwuht, huswbu twbl gk Gu, np wnlw st npblt upwu, npp
gnyg Yuw, np nhdnidwwnnth hwjwnwpwpnipniuubpp wpnn Ehu hwugbigut Yud
thwuwnwgh hwugbigpti Ehu wuywpgniejniuutiph: Lnyuwudwu
hwjwnwpwnniejniuubin wnyb Gu unyu gnhnpdntd nhwnwnyynn
hwjinwpwnnie)ntuutinhg wnwe9 GiL npwughg htun' shwugbtigubiny
wulwpgnip)niuutiph npbitk wpdwuwgpywd nbiwph:

q) “Twwnwpwuh quwhwwnwlwup

145. tybgwppwih Ywnwywpnigyniup yhdwpybp £, np nhdndwnnih’ wquin
wpwwhwjnybint hpwyntuphu dhowdwnnyeiniup uywunwy £ niubigh] Ynuytughwih
10-pn hnnywsdh 2-pn Ybwnp hwdwdwju hpwagnpdbint Gpynt ppwdwswih uwwnwy'
«wulwnpgnieniuubpp ... wupu[Gp]»  Ge o o«wy wudwug ... hpwyniupubipp
wwanwwu[Gp]»: Twuinwpwup hGppwywuntejudp Ynhwwpyh wjn
thwuwnwplubphg jnipupwugnipp:

) «[UJayupgnygniiibpp ... ubpa[Gp]»
146. Unuybughwnud Lr npwu Yphg wpdwuwgpnipniuubpnd wdpwagpywd
hpwynitupuipht  dhowdwnnyeyniup  hhduwynpbint  huwpwynpniginiu niubignn
pwqiwpehy ppwywswih twywwnwyubp uwhdwubihu Ynudbughwih G npwu Yhg
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wnpdwuwagnniejniuubiph wuq|bpbu inbipuwnp wmwppbp hnnJwdutipnid
ognwgnpdynd Gu wnwppbip dGrwytpwnudutn: Ynuybughwih 10-pn hnnjwdh 2-pn
ytiwp, huswybu uwbi 8-pn hnnwsh 2-pn Ybwnp Gr 11-pn hnndwédh 2-pn Ytiwp
Ubpwnnud  Gu  «wllwpgneyniuubpp ... Jwofu[Gp]»  Gqpnypp,  dphusnbin
Unugtughwih 6-pn hnnwsdh 1-hu YGunnd Gi Ghy 7 wpdwuwgpniygjwu 1-hu
hnnwséh 2-pn YGunnd  gnpdwdynd £ «p pwh  hwuwpwywywu Yuwpgh»
wpwnwhwjinnyeiniup, Ynudbughwih 9-pn hnnwdh 2-pn YGwnnd  funuynd |
<hwuwpwwlwu  Ywpgh ... wwoannwwunyewu» dwupu, huy fhy 4
wpdwuwgnpnigjwu 2-pn. hnnwsdh 3-pn YGunnwd  funuynd | «<hwuwpwluwlwu
Ywpgh wwhwywudwu» Jwupu: Uhusnbin, puswbu uodk £ Jbpbind’ 134-pn
wwppbpniypjwu dby, Lrb Ynubughwind G npwtu Yhg wpdwuwagnpnieiniuubipnid
ghpdwoéynw Lt dhbiunyu Ggpnypp, www wbunp b oulygpniupnpbt hwulwuw)
wjuwbu, np npwugnd  funudnid £ dhbiungu hwulwgnygjuu  dwuptu, hul
gnpéwdywsd bgpnyputinh dhobit wnlw wwppbpnyeniuutpp wbwnp £, npwbu
Ywunu, Gupwnptu  pdwuwnwht  nwppbpnieniuutp: thunwpybind win
hwdwwbpunn'  Jbpopu  dtiwlbpynudp  Yupdtu  wybih  qwyju pdwun |
wwpniuwynd'  Jdwypgwdwpwihu ppwdwlwu  hwdwlYwpgh  Gpypubpnd
(nb'u Fhy 4 wpdwuwgpniyejwu pugwwnpwlwu gbYnygh 16-pn wwppbipnieginiup)
ogwnwagnnpdynn hwuwpwlwlwu Ywpgh (ordre public) |wju hwulwgnypjuu hhdwu
Jpw, npny hwowhu Jyuwjwynsynd £ pwnwpwlwu, nunbuwlywu Gr pwpnjulwu
uygpniupubiph wju wdpnnonieiniup, npu bwlwu £ unghwjwlwu  Ywnnigwdpp
wwhwwubnt hwdwp Gu npna Gpypubiph optiuunpniejwu ubippn unyuhuy ubipwnnud k
dwpnywjhtu wpdwuwwwwnynyeiniup, dhusntin wnweohup Ywndtiu thnfuwugnud £ wybih
ubn pdwuwn, npp, pun Enygwt, dwuwwhw gnpdtpnd  puuynd £ onpwtu
wwuwnwdpnyeinit Yud hwuwpwlwywu Yupgh fjuwugupdwt w)| aGikp:

147. Ujnw Ynndphg' Ynudtughwih 10-pn hnnwdh 2-pn Ybwnh, huswybu
twbL 8-pn hnnwsh 2-pn YGuwph no 11-pn hnndwsdh 2-pn Ybwnh ppwuutiptiu
nbpunnd funuynd | «<hwuwpwwlwu Yupgh wywonwwunypjwu (la défense de
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lordre)» dwupu, npp Ywpnn £ pulwiyt wybih jwju pdwuwnny, pwu wugtptu
nbipunnid wnlw «wuwnpgnipniutbpp ... Ywupu[Gp]» Ggpnyep: Wunwdbuwjupy,
wjunbin bGw nbnbi wnyw Gu dGwlybGpwdwu wnwppbpnieniuutp, pwuh np
Unuybtughwih 6-pn hnnwdh 1-hu Ytwnh, puswbu vwbi hy 4 wpdwuwagpnipjwu
2-pnp hnnwsdh 3-pn Ybuinp G (Ghy 7 wpdwuwagpnyejwu 1-hu hnnwsdh 2-pn Ybunp
$pwuutiptiu mbipunnud yywjwynsynid £ «hwuwpwlwlwu Ywpgp (ordre public)»:

148. bpwywghnptiu, pninpndhu dbpobipu “twunwpwup  dwnuwughp k
Unuytughwih 8-pn hnnywsh 2-pn Ybwnnw «wulwpgnieniuutipp ... Ywutu[bp]»
Gapnyph  («hwuwpwlwlwu Jupgh wwonwwunyeniu  (défense  de  ordre)»’
bpwuubiptu inbipunnwd) b <hwuwpwlywlwu Ywng (ordre public)» tiqpnyrh dheobit
wnlw wnwppbpnyeiniup (nb'u S.A.S.-U ptinnbd $Spwbupugh [UM] [S.A.S. v. France
[GC]], rhy 43835/11, § 117, UG 2014 pwlwl (pwnywdputip)):

149. «Uhowqqujhu  wwjdwuwgptph  hpwynituph  dwuhtu»  YhGutwjph
1969 pYwlwuh Ynugtughwih 33-pn hnndwsdh 1-hu Yewnph hwdwdwju' dhowqguihu
wwjdwuwagpbpp wbwp b dGluwpwuybu «pwpblunénpbt’ hpbug hwdwwnbipunnud
wwjpdwuwgptph  Ggpnypubphu  wpdblhp  undnpwywtu  Lpwuwyniejwup
hwldwwwwwufuwu, huswbu twbr wwjdwuwgph wnwplwih G bywwwyh |nyup
ubppn»: Un Ynugtiughwih 33-pn hnnwsdh 3-pn Yewnh hwdwdwju, npu wnusynid L
wju ywjdwuwgnpbph dGluwpwunygjwup, npnup, huswbu Ynuybughwu, Yuwqddwd Gu
Gpynt Ywd wybih |Ggnwbipnd unyuwlwu nmwppbpwyutiphg, udwtu ywjdwuwagptiph
Ggpnyputipp «Gupwnpynid k£, np Ypnwd GU unytu hdwuwnp jnipupwtgnp unyuwlwu
nbipuinnid»: Uyn Ynuybughwyph 33-pn hnnwdh 4-pn Yunnid funuynud £ wju dwupt,
np bpp unyuwywu nbpunbph hwdtdwwnniejwdp h hwjn Gu quihu hdwuwnwhu
wmwppbpnieyniuubp, npnup 6 Ybpwund  dGluwpwudwu  djnw Ywunuubipp
Yppwndwdp, www wbwp L punniub; wu hdwuwnp, npp, «hwodh wnubny
wwjdwuwgph wnwplywu b bywwwyp, wnwyb] jwy £ hwdwdwjubgund wjn
nbipunbipnp»: dbpohtu Ywunuubipp wbwp £ nhwnwpyb npwybu wyn Ynuybughwip
31-pn hnndwsdh 1-hu Ybwnd vwhdwudwsd' dGluwpwudwu punhwunp wunup
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nwppbp (nbu Japbind hhpwunwyJwd' Fnintnp qnpdp, § 30, tu dppinin Lhgpdwt
punnbd LEhwuywbp [Witold Litwa v. Poland], ;phy 26629/95, § 58, Uht T 2000-111):

150. Ttwwwpwut wpnbu wnhe § niubgh) upting, np dhowgquihu hpwyniuph
hwdpunhwunip dwuwsnd niubignn ulygpniupubipt wpwnwgninn wyn Ywunuubipny
(nb'u Japbind hpowwnwydwsd' Fnnbph gnpdp, § 29), npnup wpnbu huly dbnp Gu
pbpb;  undnpnipwihu ppwyniuph nid (b’ LwQpwbn (Yepdwbhwt  punnbd
Udbtppyuyp Uhwgwy Uwhwbqtbpp), 6hn, UUV qbtynygttin 2001 [LaGrand
(Germany v. United States of America), Judgment, I.C.J. Reports 2001], Lo 466, §§ 99
Gu 101), wwhwuoynd £ hwdwwwwnwufuwtu wnbpunbpp dGluwpwub| wjuwhup
Gnwuwyny, npp huwpwynppiv  Yhwdwdwjubguh npwup G Yhwdwpyh
Unudbughwh  wnwpywu G bywwnwlyu pdpnubine wdbbwwwwnawd  dhongp
(nG'u dbdhndl pannbd Yepdwipugh [Wemhoff v. Germany], 1968 plwlwup
hnwhuph 27, k9 23, § 8, owpp U phy 7, dbpbind hhpwunwldwsd' p Uwibnty
[Gwydgh qnpdp, § 48, Ppnquwip Gt wyp pannbd Uhwguw (Gwquwynpniygjut
[Brogan and Others v. the United Kingdom], 1988 pdwlwuh untidptipp 29, § 59,
ownp U phy 145-R, b ybpbiinud hhpwunwydws' Uyingh gnpdp, §§ 59-60):

151. Ljwwh nubuwind, np wju  hwdwwnbpuwnp, nph  2powuwyubtipnid
gnpéwdynid  Gu  nhwnwpyynn  Ggpnypubipp, wnwudhu  Ybpgpwd  dwpnnt
hpwyniupubph  wpryniuwydbn - wywonmwwunypgjwtu  hwdwp  bwuwnbujwd
wwjdwuwaghp £ (nb'u Uwwnpl punnbd Uphwgyw; uquynpnygywt [UM] [Saadi v.
the United Kingdom [GC]], rhy 13229/03, § 62, Uht}t 2008 pywlwu), Gu np
ynugtughnu hpwynwupubipht dhowdwnnipniup pnyjwwnpnn npnypubpp, huswbu
ophuwy' 10-pn hnndwsdh 2-pn Ytwp, wbwp b dGluwpwudbu ubn pdwuwnng
(nb'u, h phyu wy Ybhnubiph, $nqph gnpdp, § 52, MHhYtyph qnpdp, § 42, G
dwutwynpwwbu' Uppngh gnpdp, § 61, pninpu k) Jepbindd hppwwnwyyws), Ge np
punhwuniyp  wndwdp  punhwunip Jwunuh  pwgwnnyeniuubipp  s6u Yupnn
deyuwpwuyty jwju hdwuwnny (nb'u Jbpbind hppwnwydwsd' dpenin Lhgpdwh
gnpop, § 59), twwwpwup gwund £, np, Gubnd wugptu  nbpunnud
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ognwgnpdywd pwnbpny dhwju wybh utin pdwuwn hwnnpnbiint hwugqwdwuphg,
10-pn - hnnwsdh  2-pn Ybwph  wuglpbt B $pwuubpbu  nbpunbpnud
hwlwwwwwuluwuwpwp «wulwnpgnypiniuttipp Ywuful[bp]» G
<hwuwpwlywywu  Yuwpgh wwonmwwunyeniu  (la  defense  de  'ordre)»
wpnwhwjnnipgniuubpp Yupnn Bu jwjwgnyuu  hwdwéwjubgyt] nhwnwpybing
npwbiu ny wjupwu [wju hdwuwn Ypnn wpunwhwjnnieniuubp:

152. Cybjgwphwih ppiwywu optiuugppnd 261 bis hnnjwdhu hwwnywgywd
donwywu wbnh btL CybGjgwphwih  opGuunpnipjwu  opowuwlubipnd  npwuny
wwonwwuytihp hpwywlywu gwhbiph Jtpwptinpw dtjigwphwih junwywpnigjwu
thwuwmwpyubipp yGpwpbpnud Gu wybiih jwju hdwuwnhu Ge hbnbwpwp wjupwu
ytpwpbpbih s6U unyu hwdwwnbpunnud: Udbh wn wbwnp £ gnyg wnw| wju, np
nhdniwdwwnth  hwjnwpwpniginiuubpp Ywpnn Ehu hwugbgut] Ywd ppwywunid
hwugbgpty  thu  wulwpgnueniuubph,  opphuwly  hwuwpwlwlwu  Yuwpgh
fuwugqwpdwu &tiiny, Gi cYyGigupphwih hwdwwwwnwufjuwu dwpdhuubipp, gnpdtiny
npwup ppwywuwgubint dnwnpniejwdp, Uwwnh Gu niubighb) nw:

153. Ujuniwdbuwjuhy, dhwy thwuwnwnyn, nn cybtygwphwih
Ywnwywpnieiniup pbpb £ hp wju hwjwuwnnwp hpduwynpbiine hwdwp, np nw wjn
nGwpu Ep, Jywjwyngnwdu Ep wiju Gpyne dhdjwug hwlywnhp hwupwhwywpubiph,
npnup wugluwgyb] thu Lnquunwd 2004 pdwlwup hnyhup 24-hu’ wju nbwpbiphg
dnin dbY wwpph wnwy, npnug wnusniyjwdp nhdnwdwwnnit punwwwnwnyb) bn,
huswbu uwbi npwughg dGyh dwdwuwly nhdnWwwnnth niubgwd  Gnyen:
cybigwphwih  Ywnwywpnigniup  sh wpwdwnpnd  dwupwdwuubp  npw
wnusnijwdp, bt wnlw sk npbitt wwwgnyg' win hwupwhwywpubph pupwgpntd
thwuwnwgh wbnh niubgwd pwfunwubph JbGpwpbpw| (nb'u, mutatis mutandis,
«BPdhpliilinp lywtiph hwdwp» hwppwlb ptnnbd Uduinphuyp [Plattform “Arzte fiir
das Leben” v. Austria], 1988 pwlwuh hniupuph 21, §§ 12-13, 19 Gt 37-38, swpp U
rhy 139, tv funphtint punntd Uduippphuyp [Chorherr v. Austrial, 1993 pqwlwuh
ognhuwnnuh 25, §§ 7-8 tiL 28, swpp U phy 266-F): Unwyb| Ywpbinp £ wju, np wyn
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hwpgbiphg ng dbyp Cytjgwphwih nwwwpwuutiph  Ynndhg sh - dwntwupyti
nhdniwdwwnih nGd ppbwlwu gnpdn Ywjwgywd hpbiug npnonwdubpnd, npp
hwpnigytiy Ep wyblh 2wwn CYGguphw-Lwjwuinnwu  wunghwghwih gwugwunh
hhdwu Jpw, pwtu hwdwwywwnwufuwu Jwpdhuubph bwhiwabnuniejwdp
(nb'u Jbpbnd' 17-pn wwppbpnegyniup): b dbpon, wnfw sk npbitk wwwgnyg wyu
dwuhu, np hpwwwpwlwjhu dhongwnnwiubiph pupwgpnid, npnug dwdwuwy
nhdnudwuwnniu wpb| £ hp hwjunwpwpnieniuutipp, Sybiguphwih hofuwunieyniuubpu
wjn dhongwnnuiubpp nhunwpybp Gu npwbu wjuwyhuh Jdhongwnnudubp, npnup
Ywpnn Gu hwugbigub] hwuwpwlywlwu Ywpgh fuwugupdwu, Gi thnpdb) Gu npwup
Ywpgwynpbp Unw sk twbe npbilt wwwgnyg wjy  dwupu, np, suwjwd
cybjgwphwinid pE hwj, pE pnpp hwdwjuph wnlwjnyejwu  hwugqwdwuphu,
wjnwhup hwjnwpwpnyeniuubpp Ywpnn Ehu unbindt| |ntpe jwpgwdniejniuutiph
wnwowgdwu Ywnwug bt hwugbigub) pwiunwubph (hwwnpph'n® Ywupbut punnbd
buwwtpuyh [Castells v. Spain] gnpdhu, 1992 pdwlwuh wwphih 23, § 39, owpp U
phy 236):

154. <bnbwwpwp, Ywnwpwup hwdwp pwdwpwp sk wiu, np nhdnWwwnnip’
wqww  wpwnwhwjngbint  ppwynitupht - dhowdwnnyeiniup  hGnwwunb;  §
«wulwngnipniuubpp ... Ywupu[Gnt)» bwywunwy:

i) «[UJj wbdwtg ... hpwynitiptipp wwppwwt[Gp]»

155. huy Jbpwpbpnud £ wn ppwydwswh twywwnwyhu, wwyw wuhpwdtion k
nwppbpwynw nub) dp Ynndhg' 1915 pwywupu bu hwonpnnn mwphubphu wnbinp
niuigwsd nbwpbiph hGwnbiwupn dJwhwgwdubtiph Gu npwup YGpwwpwd gnhbph ni
djniu Ynndhg'  ubpYwihu  hwbph® npwbu  upwug  hGwunpnubph,
wpdwuwwwwnynipjw, wjn pYnd’ hupunypjwu dhebi:

156. huswbu uphy £ Cybjgwppwih nwotwht nwwwpwup hp  Ybnp
5.2 Ybwnwd, 1915 pwlwuhu Gr hwonpnnn wmwphubiphu wnbnh niubgwd nbwpbinh
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qnhtiph gwwn htwnunpnubp, dwuuwynpwwbu' <wjlywlwu udyninpnid gunuynnubipu
wyn hupunieiniup Yunnignwd Gu wyu pulwidwu onipg, np hpbug hwdwjupp nwnaéb; &
gbnwuwwunieywu gnh (nbt'u Ybiptiind' 26-pn. wwppbipnueiniup): <woyh wnubing nuw'
Twwwpwuu  punmiund ;. np dphowdwineniup nhdnwdwwninth wiju
hwjinwpwnniejniuubiphu, npnugny dfungt; £ hwitpph Ynndphg ginwuwwunipjwu
Gupwplyytint hwugqwdwupp, bwfuwwnbudws £ bnb| wyn hupunyeiniup, hbnbiwpwn'
ubpywihu  hwitiph  wpdwuwwwwynieniup  wwowmwwubiint hwdwp:  Uhblunyu
dwdwuwly nddwp £ wub, np Jpdwpytind nbwpbph ppwdwywu npwynwdp’
nhdnwwwniu gnhtphtu ubpywjwgund £ pwgwuwywu [nyuph ubppn, gpynwd upwug
wpdwuwwwwyniejniuhg  Ywd  uubdwgund  upwug  dwpnluiht npwyp:
2h Gupwnpynud  twbi, np bw  <wing  gbinwuwwuniejwu  gunwtwpp
«dhowqgqwiht unwn» npwybnt htn Yuwwwsd hp denunpwupubpu ninnb) £ wn
wudwug Ywd upwug hGwnunpnubphu. upw hwjnwpwpniyeniuubph punhwunip
hdwuwnwjphu Gpwugp gnyg L wwihu, np wn dbnunpwupubpu wyblh 2w
ninnywd tu bnb| «Uuglhwih, dpwuvhwh G Swpwlwu Mnwwunwup»  nt
«UdGppywjh Upwgjw)  Lwhwuqutpp] G [Gppywlwu  dhnigjwu]»
«pdwbphwihuinubph» nbd (nbu dbptind® 13-pn wwppbpneyniup): Ujnw Ynndpg'
sh Qupbh  sufwuwb, np nuphgnd wpywd hp  hwjnwpwpnieiniuubpnud
nhdnwwwnntt wyn nGwpbpn ubpgpwyywd hwyphu wujwub) £ «hdwtiphwihunwywu
nidtiph» «gnpdhp» GL dbnwnpb] upwug «pnpppbph Gu dnunydwuubph ujwwndwdp
owpnbp  ppwlwuwgluGny  dby  (mb'u  Jbpbind'  16-pn wwippbpnueyniup):
Wn hwuqwdwupubpnd “fwwnwpwup Ywpnn £ hwdwdwjub), np dhpwdinnye)niup uwbi
htwwwunb, £ wn  wudwug  wpdwlwwwnynyeyniup,  hbnbwpwp'  upwug
hGununpnubiph wpdwuwwwwnyniginiup ywwnwwubiint bwywwnwy:

157. Wuwpuny, nhdndwwnnp'  wquwn  wpnwhwjndbine  hpwynituphu
dhowdwnniginiup Ywpnn £ nhwwpyybp npwbu «wy wudwug ... hpwynitupubipp
wwonwwubinw dhong: Mbunp £ nhunwpybp bwbr wju hwpgp, G wprynp win
wywuwnwyny ppbwlwu «wyywindwdhong[p]» «wuhpwdbown [Ep] dnnnypnwydwpwywu

hwuwpwynipjniuncd»:
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3. Uhswdipnipjwi wuhpwdbywppnipniap dnnnypnwywnpwlwi
hwuwpwlynipynianid

w) MNuwjwwnh y6hnp

158. Mwjwwp, nhdniWwwnth hwyjnwpwpnigniuubipp’ npwup ubpluwjwgubn
hwdwwnbipuinnd puubiinig hbwunn G hwogh wnubiin nhdnidwwnth nhppnpnanudp,
gunbi| £, np npwup btint U «ywwdwywu, hpwjwlwu G pwnupwlwu punyph»
hwjinwpwnpniejniuubp G wnusyb] Gu hwupwihu hGwmwppppnyeinitu ubplwjwgunn
pwuwyb6h, br wu hpdpny Ggpwlwgpby &, np Sybiguphwih potuwuniegyniuutipp’
npwug htwn Juwywsd hwjtgnnulwu jhwgnpnieniuubph opowtwyp ubinugyt) Ep:
Wu puunpwhwpnyg Lt hwdwpb  wu  hwuqwdwupp, np  nhdnidwunnth
nwunwwwnwunp  hpduwynpbiint hwdwp  Sybjgwphwh  nwwwpwuubpp
hhduyt| thu 1915 pwywup Gi npwu hwonpnnn tnwphubiph hpwnwnpdnyeiniuubipp
hpwywlwu punpnpdwt  YGpwpbpjw] wnlw «punhwunyp  hwdwdwjunyjwu»
gwnwtwph ypw: Mwwwntu wjunthbnbr vgb £, np nshuy skp yuwynud wju dwupu,
np nhdnidwunnth hwjnmwpwpnyeniuutpp Yuwpnn Ehu wnbinuyegjwu Ywd pnunypgjwt
wihp pwpdpwgub], G mwppbpwynd £ Ywwwpb] npwug Ge <nnpnunp dfuwnnn
hwjwnmwpwpniejniuutiph  dhobic wju  hpdpny, np npwup skhu  niubghbp  unyu
htwnbwwupubipp, i phy hwjwuwlwu L, np nwbuwihu unyu wpdwqwupubipp:
Muwjwunp vwbi hwodh £ wnb hwdtdwwnwlwu hpwynituph ninpunnud inbinh niubigwd
Jopoht  qupqugnwubpp Gt UUY-h"  Uwpnne ppwyniupubph  Yndhwnbh
nhppnpn2nwip: Uju hhdpny Mwjwwnt wpnwhwjwnb) £ Yuwulywdubp wju dwuhu, pG
wprynp  nhdnWdwwinth nwunwwwpunndp - wywpdwuwynpywd  Ep juhuwn
hwuwpwwywu wubhpwdbonnigjudp: Wu twbr hwpgh £ wnb] nhdnwdwwnnth
Uywundwdp Yhpwnwd wwindh fuunnieiniup b hwugb| £ wju Ggpwlwgniyejwu, np
upw' ppbwlwu gnpdny nwunwwwpunnup be Yuwyjwgwd nwunwybhnp sbu bnby
«wuhpwdbown ... dnnnypnwywpwlwu hwuwpwynyeniunwd»' 1915 pwlwupu b
hwonpnnn wmwphubphu wbinh niubgwdé nbwptiph gnhtiph hGununpnutph wwwhyu
nL qgwguntupubipp ywonwwubint hwdwp:
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p) UbS ywjpwwm ubpyuwjugywsd thwumwplubpp
) Unndbpp
(a) "Hthdnidwipnit

159. thdnwWwwiniu wunb| £, np hp hwjwnwpwpnieniuutipp hwjwyund Ehu
wybh ndtin wwonwwuneywu' YUnuytughwih 10-pn hnndwdh hwdwdwju, pwup
np npwup pwuwybbbp thu hpwhpb ng dhwju 1915 pwywupu Gr hwonpnnn
wnwphubphtu nbinh niutigwsé nbiwpbph 2nipg, w) twbit Ywndwwiu hwwuwlwu
hpwnwpénieniuutph  JGpwpbpjw] wwpwdbn  Jupdhpubipp  ppbwlwuwgubint
wwwnpwbnipjwu 2npg. tpynwu £ hwupwiht  hGwnwppppnipintu ubiplwjwgunn
hwpgbp Ehu: Uu hwjnwpwpnipniuubph hwdwp ppbwlwu wwwnhd Yppwnbiny'
thnpd Ep wpybp nbgubp win pwuwybbp G Ywupub ywwdwlwu nbwpbpp
ybpwpbpjw| wy dGlUuwpwunyeniuubpn  hwupnyejwup  ubpywjwgubp, G puwn
Enyejwu, untindytb) Ep Oudwujwtu Ywyupnyeiniuntd hwitiph Ypwd wnmwnwwwupubiph
wwonnuwywu  wwwdwgpnieyntt:  Uw  hwlwund  Ep pwg  pwuwydbbh G
hGwnwagnunigyniuubiph  wqwunniejwu  ulgpniupubiphu, npnup  Ywpbiinp  Ehu
dnnnypnwywpwywu hwuwpwynuygyniunwd: bupp dunby Ep ny pE wyn nbwpbpp'
npwbu winwhupt, w) ywpquubu npwug punpnonwdp nputiu gnwuwwunygyniy’
wyn Bgpnyeh' Jhowqquwihtu hpwyniupnud nbn guwd hdwuwnnyd' dwutwynpwwbu
hwoyh wnubin Oudwujwu Yunwywpniypjw' hwitphtu npwbu funwp nsuswgubn
hwwnyy  nhunwdnpnigywu  JGpwpbpw|  wwwgnygubph  uwlwynieniup:
bp wunnup hbnwqw  wowygniejniu  Ep gk SGnwuwwunipjwu  Jdwuhpu
ynugtughwt hGunwnwpd nidny Yhpwnbih gjhubiint ywwbwnny tie hwoyh wnubny
wju thwuwnp, np puuwpyynn hpwnwnpénipiniuutip hpwywunt nuwnwpwuh Ynndhg
dwuwswd skhu tnbp npwbu gbnwuwwuneniu: Upwuny  wwppbpwynd  Ep
Ywwwpynd hp hwjinwpwnpniejntuutipnh G <nnpnuwnp dfuwinnn
hwjwnmwpwpnieniuutiph  dhotit, npnup  YGpwpbpl, Gu  Ynuypbn  wywwndwlwu
thwuwmnbiph, wy ny eE unuy npwug nwuwlwpgdwup: UdLpu, <ninpnuwp
hunwynptu hwuwmwwnyb Ep dhowggquiht nwwnwpwuh Ynndhg hunwy hpwywlwu
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Ywunuubph hpdwu ypw wjuwbiu, np uygpuwlwu thwuwnbpp G npwug hpwywlwu
punpnanwiu wjdd wmwppbpwybih sshu: Wu Ywnwpwup ppwlwund punnth Ep
hwdwpb] <ninpnunp dfundwu ppbwlywuwgnwp' Jhwju npwund ubipgpwyynn
wudwug hwlwubdwywu b hwlwdnnnypnwdwpwlwu  dwnwnpniejniuutiph
wwwbwnny: dwdwuwlwyhg GYypnwywjnid nhpnn hwuwpwwywu dpuninpunnid
wjn dfunnwdp jnipophuwly Gpbitnye Ep, npp Ywpnn Ep wpnwpwgub] udwuwnhy
hwugwgnpdnipyniuubipp, G nwuwjwlwu wwnbinuyejwu tywu Ep: Hpwu hwlwnwy'
wwwdnigjwu  dby  GYpnwwinud  hwjbph uywwdwdp  hGnwwundwu  Jwupu
qYuwynieyniuubp skhu wpdwuwagpybi: Uju juwwlygnyejwdp nhdnidwwnniu pungdt) &
dh 2wpp wnwuduwhwwnynyeniuutin, npnup hp wbuwuyntuhg 1915 pYwlwuhtu bi
hwonpnnn wnwphubipht wnbnh niubigwsé nbwptpp wwpptpuwynd Gu <ninpnuwinhg, Gt
ok E, np dbYy pwu E nbwpp npwbu gbinwuwwunyeiniu dwuwstip Gu pninpndhtu wy)
pwu E npw yGpwpbnwi nwwpptp Yupdhpubin wpunwhwjnbiju optupny wpgbibp:

160. thdnwWwwnu uwbr wunbp £, np 1915 pdwywuptu G hwonpnnn
wmwphubpht  wbnh nibgwd nbwpbph wwwdwlywu hGnwgnnnyentup  nbin
owpniuwyynud k, G np npwug yGpwpbipjw) ghnuwlwuutipp hwdwdwjuniejwu sku
hwuqgb: Cybigwppwih hojuwunieniuutiph wunnwu  win hwpgh  Ybpwpbipjw
htippynid Ep pwwn wywuwydnp ywwdwpwuubph G pwnwpwlwu gnpdhsutiph
hwjinwpwpniejniuutipny: UJbhu, 2009 pYwywupu Gybjgwphwih
Ywnwywpniejwu  dhounpnniejniuhg htwnn - wjwuwnwuh Gt (Gnipphwyh
Ywnwywpniejniuubpp  hwdwdéwjubp thu  uwnbindt] hwdwwbn  hwuduwdnnny’
wwwndwlwu  ndwijubpp  hGunwgnunbint G wnwownpynieniuubp  dawybint
Uwywwnwyny. wjuntwdbuwjupy, wjn  qunwthwpp  skp hpwagnndyb|
hwdwwwwwufuwu opGuunhp  hofuwuniyeniuutph  Ynndphg  hwdwdwjuwghpp
sqwybpwgubnt wwwbéwnny: Mbwp tp hwoyh wnub] bwbt wju hwugwdwupp, np
dhowqgquwihu hpwyniupnd uwhdwujwéd «gbnwuwwunteiniu» tqpnyep |hnghtu skp
hwdpuyunud  MNwdwity LEIYypuph  hbnptwlwséd hwulwgnyejuu  hGwn, npp
hwjinwpwnnientuubpu wyn hwnpgh 2nipg gnyg Ehu wwihu, np Ggpnyep hnphubijhu
upw hwdwn ngbousdwu wnpnp Ehu Bk d6é pyn ywwndwywu nbwpbp:
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161. YhdnwWwwniu uwbe wunbp E, np pp hwjunwpwpnieniuubpnd  skp
ubpluwjwgyt) dwipwhbnwywu Ywndhp, tie np wyn hwjmwpwpnyniuutpp (ponptiu
sthu Jwwughb hwjtiph hupunyeiniup: hupp skp wpunwhwjnyb) wjuwhup dGiny, npp
Yhpwhptp  wwbneniu wd  Ylupwubp  nwuwjwlwu  funpwlwunie)niu:
Lbnbwpwp, Ywppp  sywp  ppbwlwuwgubine hp hwjunwpwpngeniuubpp!
wnwounpnytiiny MHu4dY-h 4-pn hnnwoény: bp Ynndhg hp nbuwybnubpp thnfubip
dbpdbp' wuqwd hwlwnwy stgnp Yndhnbh Ggpwhwugndubiph, sh thnfund wyn
hwuqwdwupp. |hubiny hnpéwnnt hpwdwpwt' hupp skp Yupnn hwdwdwjub, np
wjnwhup Yndhnbu Yunpnn Ep thnfuwpphub) Stnwuwwuniejwu dwuphu Ynuybughwih
VI hnnwdnd wdpwgpywé hpwywunt nuwnwpwupu: bp hwjwnwpwpnigniuubpp
npnywd thu tinbp ny G nwupunmwlwu wpdwnhputpny, w) hpwlwlwu b
wwwndwywu  ujwwnwnndubpnd:  Lhubind  ppwdwpwt’ hupp  wunbp &
gbnwuwwunigjwt  uwhdwudwu  hpwwlwu  ulgpniupubipp  wwhwwubnt
wuhpwdtonniejwu dwuhu G hpwdwnpyby £ punniut gwhwagpghn fudptiph Ynndhg
win  bgpnyph' pwnwpwlwu  uwwuwwlubpnd  Yphpwnnwip:  Unghwihuwn
pwnupwlwl gnpdsh hp hwdnquniuputinhg Glutiny’ hupp danwnnby Ep hp Ynndhg
hdwbphwihunwlwu hwdwpynn nidbphu, wy ny pE hwitipht' «dhowqguwjhtu untn»
wnwpwdbint dbe: Wnwhuny, hupp gnhtipht skp dbnwnpbp wwuwndnieiniup Ytindbnt
dbo, wj wwpquuwbu pungdt] tp, np Oudwujwu Ywjupnieiniund «lwjlwlwu
hwpgp»  hbgbGdnupumnmwlwu  nhuynipup  qqwih dwu £ Ywugdnd: Npwbu
wwwdwpwt' pp Juunwpwd wofuwnwupu ppbu pny; Eowndbp wbuub, np
wwwdwpwuubph 2powuwlubipnd wnlw & punhwunip hwdwdwjunyentt win
fuunph  Jbpwpbpuwi <wlwnwy CyLGjgwpphwih  hofluwunyeiniuubph  Yuunwpwsd
tgpwhwugnwubph®  pp Ynndhg  wwpquwbu Bwibwe gwowh Jdwupu
hhowwwynwp skEp owuwynd, np hupp Ynnduwlhg Ep Upw jnipwpwtgnip
wpwnpht Gt funuphu:

162. Cunn nhdnwwwinth’ hp hwjwnwpwpnieyniuubpp, wunpwnwnuwing dh
ptidwh, nph putwpynwu wpgbywsd Ep Cybigwphwih opbuunpnipjwdp, npwuny
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huy 2nowiht Ehu CybGigwphwip ubpwbinmwywu ytébkphg dtyp: Ujuntin LpGwlwu
opbuugpph 261 bis hnnwdp 2w hwlwuwlwu Ep' puuwnwnnyejwt wpdwuwgwd
(hubiny  wugqwd  wpnwpwnwwniejwt  wjuypt Uwjuwpwpph  Ynndhg:
huy 1915 pwlywupu bGr hwonpnnn wwpphubpht  wbnh nubkgwd nbwpbiph
hpwwlwu punpnadwt 2nipg wdpnne Gypnwwjnud pupwgnn pwuwybbbipp, djniu
ynndhg, gnyg Gu wnyb|, np wju hwpgp hwupwhu dinnwhngnyejwu wnwplw k£ ny
dhwju  Enipphwynid,  wy  twbe  Jdhowqquipt  Jdwlwpnwynd, win  pynd’
cybigwphwynid, pusp hwnwubu wwjdwuwynpdwsd & wyn hwpgh htn juwyws'
wjuwnbin ginuynn pnipp hwdwjuph dunwhngnieniuttipny:

163. ThdnwWwwiniu uwbe wunbkp E, np hupp nwupqiph nbd wwjpwpnn
wnwowwwp wywmhdhuwn Lk, npp hpwdppdwd L bGnbp LICRA-h tii GYpnwwlwu
wwnjwdbuwnh Ynndhg' wyn hwpgbiph yepwpbpjw Ginye nubuwine hwdwp: hupp
uwbt mwuubpbp wwph pwunwpyjws Ep bnbp npphwind’ wwwnhd Ypbind pp
tbpuph  pninp pwnwpwghttiph,  win ey wjiuwhuh - dwpghtwjwgyws
(Waynwgywd) fudptiph hwjwuwpnigjwu hwdwp hp ywjpwnph hwdwp, huswhuhp Gu
wybithubpp, ppnbpp Gu pphunnuyw hnppwdwuuniegyniutbipp. npw hbn juwyywsd'
Twwwpwup Gpynt wuqwd npnpbp Ep, np o fuwfundb) Ehu o Ynudbughwing
Uwhuwwnbujwd hp hpwyniuputipp: <Gnbiwpwp wuhbpbenyentu tp hpbu npwbiu
nwuhuwn yhunwywynpbijp:

164. 6y Jbpowwbu, nhdnWdwwnit  upbp Lt np  Gybjgwphwih
hofuwunyenuutpp npnot; bhu denwnpwup swnweownnb dh gnpdny, npnd Gpynt
wudhup, nypbip dfunb| thu UpbGppGuhgwih gbinwuwwuniyeginiup, npp wtnh Ep
niubigh] hwdbdwwmwpwnp YbGpobpu G 6wuwsyt] Ep npwbu winwhupu UU-h
Unndhg' gwubind, np wn wudhup skhu gnpdb] nwupunwywu wpdwnhpny:
Tw Jywynud Ep wju dwuptu, np Sybjgwphwih ppwywu optuugpph 261 bis
hnnwdp Yhpwnynud Ep wuhwywuwn G punwpwwuwgywd abiny:
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(B) cybyguppwih unwdwpniyeniup

165. tytygwphwih  Ywnwlwpnieiniup wunby £ pwuh np o SYtjgunhwih
nwouwiht  nwwwpwut  hp Ywjwgpwd Jénh 7-pn YGwnnd gtk Ep, np
1915 pywlwuhu Gu hweonpnnn wwphubipht hwjtph swpntpu nu quugwdw)hu
nbnwhwunigynuutpp  dwpnynigjwu ntd ninnwé hwugwgnpdnyeniuutin thu,
npnug wpnwpwgdwu Yypw G tnwpwdynd Ep Sybjguphwih ppbwlwu optiuugnph
261 bis hnnwdh § 4-p, wju nbwpbph ppwlwlwu punpnpndp  dhwju
uwhdwuwthwy wnusnigintu Ywpnn Ep nwbuwp gnpdhu: Lpwup, wjunthbintt,
wpwnwhwyinb] Eput Mwjwwph htn  ppbug  wuhwdwdwjunyentut - wju hwnpgh
ybpwpbpjwi, np nhdnWdwwnnt nwunwwwpnygtp Ep dhwju updwd  nbwpbiph
hpwywYywu punpnondp dfunbiint hwdwp: Lpwup ok Gu, np wju Yuwwlygniejwdp
nhdnwdwwniu wunb Ep, np hwjtpp Gnb| Gu pnipp dnnndpnh uyuwwndwdp wgpbupw
npubinpnnutip, GL np  «gbinwuwwunigintu»  Ggpnyeh Yphpwnnwip upwug nbtd
hpwywuwgywd Jwjpwagnieiniutubpp ujwpwanbiint hwdwp «dhowqguihtu untin» .
bwbi hwpnwpwnby Ep, np hupp Bwibwe thwowh' win nbwptiph qifuwynp
nGpwywwmwputiphg dtyh htwnbinpnu £ <Gnbiwpwp upw nbuwlbnubpp skhu
uwhdwuwthwyynd — win  hpwnwpdnigniuubph ppwywlwtu  punpnanudp
Jpdwpybng: <wybpphu npwbu  wgpbunpubp  uywpwgpbind' uw  Ginpdbp Ep
wpnwpwgub] upwug uywwndwdp jwwnwpwd wpwppubpu wjuwhuph aGinyd, npp
Ywpnn Ep ninuwhwnb| gnhtph Gl upwug wgqulwuubph wpdwuwwwunynieiniup:
Ppwjwdp, pun  CYbGgwppwh  nwouwihu  nuuwpwup'  nhdndwnnth
hwjwnwpwpniejniuutipp [nipe uwwnuwihp thu bGnb hwy hwdwjuph wunwdubiph
hupunigjwu hwdwp, npu hp hupunyeiniup hwunwwnb] Ep dwutwynpwwbiu hp
wwwdniejwdp, npp hwjnup £ 1915 pwywuphu G hwonpnnn wwphubipphu wbinp
niubigwd nbwpbipny: Uunpwnwnuwiny dhwju ginwuwwunyejwu dfundwu hwdwnp
nhdnwdwwnnithtu ppbwlwu hbnwwundwu Gupwpybnd' Mwwwp hwodh skp wnb;
U2gwd hwdwuwnbipunp b wju Jonwywunipyniup, npny tw wunb| Ep, np Gppbip skp
thnfuh hp Ywndhpt wyu nbwptinh dwuhu:
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166. CyGjgwphwh  Ywnwdwpnentut - hp wuhwdwdwjunyeniuu - §
wpwmwhwyinb] Mwwwh Ynndhg nhdnidwwnnth  hwjwnwpwpnieniuubpp npwbu
«ywwndwlwu, ppwywlwu b pwnwpwlwu punyph» npulbiniu B Mwjwwnp'
npwuhg pfunn wju npnpdwup, np ubipwbwnwywu h2fluwunyeniuutph hwjbgnnuywu
[hwgnpnyeiniuutiph opowuwyp ubinugyby Ep: bptug hwdnqiwdp wywwndwlwu
pwuwybbh wquuwuniejwu oppwuwlubpnd Ywpnn thu pungpyytp dhwjiu wju
hwjwnmwpwpnieniuutipp, npnup  dhndwd  Eht wwwndwlwu  Godwpunnipjw
npnudwup, b npnug htnhuwlubpp hinpénwd Ehu pwg e wuwswnnpbu pwuwyhéb)
wuhhdu hwlwunipyniuubip hpwhpbine hnfjuwpbu: FHhdnwwnniu dh pwuh wugqwd
Unyuby Ep, np Gippbip stp thntuh hp Ywundhpp e ipplip hunwdnun skp Gnb hpwlw
pwuwyttd  Swywibinu:  Lpw  hwjwnwpwpnieniuubph pnjwunwynyeiniup
qywynd Ep wju dwuptu, np bw skp wnweounpnybip wwwndwlwu dbennh hhduwywu
Ywunuubpny: Wu hwuqwdwupubipnud, hofluwunieiniuubpht wbwp £ yGpwwwhytn
hwjtignnwwu jhwagnpniejniuubiph wyu 2powtwly:

167. thdnwWwwnth  hwjwnwpwpnieniuubpp skhu Ywpnn  nbuw
ww2nwwunipjwlu wjy wuwnhbwup, npp unynpwpwp niubund Gu pwnwpwywu
Ginypubipp, pwuh np npuup sthu  Jbpwpbpnd Sytgwphwih - ubipwybunwywu
pwnwpwywunigjwup Ywd 2yGgupuwywt  hwuwpwyniejniund  pupwgnn npbik
pwuwybtibh: Lw skp thnpdb| hwpgwlywuh wwy nub Sybiguppwih ppGwywu
optuugnph 261 bis hnnjwdép Ywd putwnpyt; cybjgwphwih pwnwpwywu Yjwuphu
wnusynn  npbits wy hwbgwybn,  wy funubp Ep hp dwgdwu  Gpypp
pwnwpwlwunigjwut wnusynn hwpgh dwuht: Lpw tyuwdwdp skp Yupnn
gnigwptipdt| unyu dnuinbignudp, husp Ygnigwpbipdtp ubpwbunwlwu pwnwpwlwu
npbilt  pwuwydbbh  YGpwpbpjw| ubthwlywu  nbuwlbnt  wpunwhwjnnn - wudh
ujwwdwdp, pwuph np wpu nbwpnd nw Yupwuwybp hwodh swnubi|, huswbu
hwplu £, wpunwhwjndbint wquuwnyejwu  hpwyniuph  twwwnwyp: Wu  Yewp
unyuwbu plund Ep Ynudbughwih 16-pn hnnwsdhg, nph hwdwdwju' Pwpdép
wwjdwuwynpynn Ynndbpp Ywpnn Ehu  vwhdwuwhwynwubp  wjuwwnbub)
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ownwnbipypwghubiph  pwnwpwywu gnpéniubinejwtu  uywwndwdp:  SGunubing, np
nhdnuwwnnth  hwynwpwpniejniuutipp wbwnp £ npwyybht npubu pwnwpwywu
Ginye' Mwjwuwp funspunnnby Ep Sybygwpphwih ppwyniupp’ wpdwqwupbine dh
pwnwpwlwu ytéh, nph Yupgqwynpdwu ypw tw npbitk wgnbignip)niu sniubp, phbt
wju uygpniuph Yhpwndwu wwywhnynwdp, pun npp' wpunwhwynybine wquwnnipjwu
hpwyniuph  ppwlwuwgnudp Gupwnpnd £ npw hbn  gnignpnynn’  npnawyp
wwpunwwuniejniuubp G ywwnwuuwuwwnmynieniu, Ywnpnn Ep plub) GyGiguphwih
hofuwunipntuttiph ophuwlwu 2whbiphg:

168. Cytjgwphwjh nwouwhu  nwwwpwup gt Ep, np Jwuwnnup
hotuwunigniuubpp  Yuwdwjwlwunpbu  skhu Jupdb] Oudwljwu  Yuwjupnipjwu
Ynndhg hwy dnnnypnh ufwwndwdp Yuwunwpwd Jwjpwagnyeiniuutiph yGpwpbipjuw)
hpwdwlwu punpnadwtu  9onipe  punhwunyy  hwdwdwjunyEjwu  wnlwjnyeiniup
hwuwmwwbny: <bppbiny nhdnwwwinih hwunwplubpp’ wyin nwwnwpwup vk b,
np  hwdwdwjunyentu  skp Lpwuwynd  dhwdwjunigyniu:  Gybygwphwih
nwwnwpwuubpp ny dhwju wwpqwuwbiu punnwb; Ehu wju hwpgh JGpwpbipjw;
pwnwpwywu hwjnwpwpnipnituubpp, wy bwbe puuwpybp thu wju hwpgp, Rb
wprynp  p2fuwunieniuuph wbuwytwubpp, npnup hhdp Ehu hwunhuwgb] wju
hwjinnwpwnnieniuutiph hwdwp, hhdujwé thu tink] pwpdép npwlwynpnid niubignn
thnpdwagbwnubph  Ywd hwdnghys Gt hhduwynpwé qbtiynygubpp Jpw. Lwbi
nwnwuwuhptp thu Jdhowqquihu ppbwlwu ppwyniuph L ginwuwwunyejwu
dwuhu gpwywuntejniup: wunwunbing wju hwpgh ybpwpbpjw| unnpht wwnjwup
nwwwpwuubph npnonwdubph ny Juwdwjwlwu hubp' SYGguphwih nuuwihu
nwwnwpwup uwfupunpb]p Ep npnpnudubp sYujwgubip ywwndniejwu  hwpgbiph
ybpwpbpjwi: Lwup np Mwjwwp gk tp, np SYbjgwppwih nwwnwpwuubpp
ufuwiyby Ept' punnibind udwu punhwun hwdwéwjuniygjwu  wnlwjniegniup,
uwfu' hwpy k£ ugt, np pun Muwjwwnp' nhdnwwwnnu skp hwdwdwjubp ny R win
nbwptiph hujwwbiu wnbnh nwbuwnty, w) npwug hpwywlwu punpn2dwt hbwn, Gt
Gpypnpn' wuqwd bpb win nbwpbpp gbnwuwwunyejwu thnfuwpbu punpnaytipu
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npwbu dwpnynipjwu ntd ninnwd hwugwagnpdnieiniuutipn, npwup dhbunyu L,
Yywpgwynpythu 261 bis hnnjwoh § 4-nd: Pwpdp wwjdwuwynpynn Ynndp
wbwp £ Ywpnnwuwp ppbwlwuwgub] npwug dfunndp, wuqwd Geb nw
wwjdwuwynpywd [hubp dhwjuy npwug 2nipe  punhwunyp  hwdwdwjunyejwu
gnjniejwdp’ wulwlu udwu dninbignud npnbgpwd whwnyesyniuubiph pyhg:

169. Uuhpwdbown Ep hwodh wnub), np Cybjgwphwih ppwywu optitugpph
261 bis hnnwdh § 4-ny skp wpgbynd ginwuwwunteiniu wd dwpnynigjwu nbd
ninnywd hwugwanpdniejniuutip wwpqwwbu dfunbp, npwug tpwuwynieiniup
ujwgbgubp Ywd wpnwpwgubp. ph hwdbpdt’ wju wpwppubpp wbwp k
Ywwwnpwé |phubhu nwuwih, tprupy Swgldwu Ywd Ypnuh hhdpny wjuwbu, np
ninuwhwnytip Jdwpnnt wpdwuwwwwynieiniup:  cybjgwphwih nwwmwnpwuubpp
nhdniwwwnth  gnpdnwd - wyblh  pwtu  pwdwpwp  wwwbwnubp  thu  nubgh)
Ggpwlwgubn, np  upw  hwjwnwpwpniejniuutph hwdwp  hpdp  thu  bng;
nwuhunmwlwu 2wpdwnhputipp: Lw thnpdb| Ep wpnwpwgub| hwitph Wywwndwdp
Ywwwpywd wpwppubipp Gr dGnunpb] upwug winwhup wpwpputp Yuwwwptbine,
huy Uupwug hbwnunpnubppt’  wwwdnegniup  Yendbint  dby:  Lbnbiwpwp
cybygwphwih nwwwpwuubphu skp Yupbh putwnwunb] Ggpulwgubine hwdwp,
np nhdnidwwnnth  hwjnwpwpneniuubpp sEht wpdbp ywndwlwu pwuwybbhu
Uwwuwnbiint bywwwyny: Sunubing, np nhdnwdwwnniu wuhwpquwihg Ytipwptbpdniup
stpn  gnigwpbipt) 1915 pwywuptu Gi hwonpnnn wwphubpht  wnbnh nwbgwd
nbwpbph  qnhtph  ywwdwdp, Muwjwwp hbnwgk] Ep ubpwbunwlwu
nwuwwpwuubph Ynndhg hwunwunywsd hwunwlywu hwugqudwupubphg' gnpdtinyg
npwbiu snppnpn wwnjwuh nwwnwpwu, be hwjrnmwpwpngniiutpp quwhwwnby Ep
dynwup’ wnwug npwup' hpbug hwdwwywwnwufuwu hwdwwnbpunnud nhunwpybne:
“thdnwWwwinth hwdwnniejniup Jywynd Ep wyu dwuptu, np upw qunuwithwnpubipp
wwwndwywu hbGwnwgnunyejuu wpgwuhp skhu. npwup yunwugnd Ehu nwuhquh Gi
hwunnipdnnuywunyejwu  ntd  wwjpwph  hhdpnid  pulwsd  wpdbpubpp,
ninuwhwpnd thu gnhtiph wgquywuutph hpwyniupubpp tic wuhwdwwbinkh thu
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Unugbughwnud  wdpwgpywé  wpdbipubph hbGwn:  Uju  tlwwnwnndubpp
ytpwptpbih Ehu ny dhwju 17-pn hnnwdh, wy uwbt 10-pn hnnjwsdh 2-pn Ybwp
hwdwuwbipuinnid, G npwughg hGwbind Ep, np wqqwjhtu nwwwpwuubphu nt
hofuwunipniuutphu wbwp £ yGpwwwhytp hwyignnulwu jhwgnpnieniuubph wju
2nowitiwl:

170. Mtwuhqdh nbd wwjpwpp dwpnnt hpwyntupubiph  ywonwwunyejwu
Ywpbinp  hwjbgwybntphg Etp: Wn dwuhu tp Jyugnd NUGL-h - Junwpwd
wfuwwwupp, nph’ Sytjguwphwih  Jbpwpbinu)  wdbuwdbpoht  qbiynygh  dby
wnwownpyynd  Ep, np Jupswlywu B pwnwpwghwlwu optuunpnipniuu
nidnwgybip nwuwjwywu funpwlywunyejwiu nbd ywjpwnbnt tywwnwyny, huswbu
twbt Lwjuwpwpubiph Yndhwnbh «Uwnbniegjwu pwpngsnipjwu dwuhu» phy 97/20
hwuduwpwpwywuny, npnd nwwnwwwpwynd Ehu wpunwhwjnydbint wyju pninp
atiipp, npnup  hpwhpnw U nwuwjwlwu  wwnbiniginiu,  wjwwjwgnie)ntu,
hwlwubdwywunipntu GiL wuhwunnipdnnuywunypniu: Gybygwphuwyh
Ywnwywnpniejntut wjn juwwygnipjwdp twbr hnnd £ Yuwmwpbp hwdGdwwnwlwu
hpwyntuph ybipohtu quipqugnwiubipht G ugb), np Gypnwywywu dhwnnwubipp MUE<L-h
pwnwpwwuntpjwu rhy 7 hwuduwpwpwlwuh G GU 2008/913/JHA 2nowuwlywihu
npna2dwu ophuwyny Gru wyn ninnnipjwdp thu: Wu hwpgh ybGpwpbpw hwlwwwp
hwdwdwjunipjwtu pwgwlwnientup tpwuwynd Ep, np Pwpédp wwjdwuwynpynn
Yynndtipht wtiwnp k£ Jbpwwwhybp hwjtignnuywu jhwgnpnugjniuutiph jwju opowitiwy:
Muwjwwh hwlwnwy npnonwip hwdnghy skp: UyGihu, pEGL gwwn thnpdbp Ehu wpydb)
Cybjgwphwjh pptiwywu optuugpph 261 bis hnnjwdh § 4-u ndp Ynpgpwsd
dwuwskint hwdwp, npwup pninpu | wuhwenn Ehu Gnb|, husp bpwuwynw Ep, np
wju npnyep Gybjgwphwjnd &bnp Ep pbpbp nidtin Gu owpniuwlywlwu punye
ntubignn dnnnypnwywpwywu [tghnhdnyeniu:

171. 2qwulywuwn yYpbwpybty <ninpnunp Gquyh punyep’ Cybygwphwih
Ywnwywnpniejntup  quwy, np  Pwpép  wwpdwuwynpynn  Ynndbpp  djnw
gbinwuwwunigyniuutph Ywd dwpnynigjwu nbd ninnjwéd hwugwagnpdnipniuutiph
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dfundwu nbd wwjpwph hpbug owupbpnud wbwp £ odnwd |hubhu gnpdbint
wquunipjwdp:  Swulwgwd nbwpnwd wwwndnyeniup Ytndtint dby gnhbiphu
denwnpbp nwuwjwlywu funpwlwunyEjwu wdtuwnyppg nputitnpnwdubiphg dayu k:

172. b dbpen, Cybigwpphwih Ywnwywpnipjniup wunb| £, np nhdnidwwnnth
uywwndwdp tywuwlyywd wwunhdp swihwqwug fuhuwin skp tinki, pwuh np nw skp
funspunnunt] upw nbuwybwnubpp hpwwwpwlwjunpbu wpunwhwjnb)p, G pwuh np
upw  hwjwnwpwpnieniuutpp skhu JGpwpbpnd  hwdwjuph  Ywuph  Ypw
wqgnbignipiniu ntuignn hwpgbiph putwpydwun:

i) Eppnpn Ynndtipp
(a) [(Gnipphwyp unwywpnienibp

173. fdnipphwjh  Ywnwywpnieyniup wuntp  E, np nhdnidwwnth
hwjinwpwnpnieniuubpp wbwp £ npwyybhtu npwbiu pwnwpwlwu Ginyubin, G np
wju hwulwgniejniup, npu pungpynd £ hwupwht dunnwhngniejwtu gwulwgwsd
wnwnpywip  JyGpwpbpw| Goypubp, sh uwhdwuwthwlyynd  pwgwnwwbiu
ubpwybunwywu hwpgbphu wnusynn hwjinwpwnnientuutipny Ywd
dadwdwuunipjwup htiwwppppnn fuunhputiph onLng GinypubpNnY:
Wu hwjnmwpwpnyeiniuutip wpytb Ehu 1915 pwywupht Gr hwonpnnn wmwphubipphu
wnbinh niubtigwd nbwpbpp npwbu ginwuwwunentu dwuwskint Gr npw dfunnwip
pphwywuwgubint htn  Yuwdwsd' TYtjgwpphwnd  pupwgnn  pwuwytth Ypw
wgnbgnieiniu nubuwint tywwwyny G bwhiwwnmbujwd  Ehu  GYyGiguphwip
ubpwybunwywu pwnwpwlwunigjwu Yypw wqagnbint hwdwnp: Wu thwuwnp, np Gpynt
ybjgwpwlwu  wunghwghwubp'  Cybguppw-Lwjwunmwu  wunghwghwtu bt
Cybjgwphwih dpwtuwfunu dwup pnipppwlywiu wunghwghwubph $bintipwghwu
gnponud ubingpwyywd Ehu npwbiu Gppnpn Ynndtp, yywinud £ wju hwunp dwupt,
npn wju hwpgp ubpwbunwlywu putwpydwu wnwplw Ep bwbe SYGgwuphw)nid:
LhwnbiLwpwn Gybjgwphuwip hofuwunienuutpu nlubphu hwjtignnwlwu
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lhwgnpngyniuutiph dhwju uwhdwuwdwy opowuwly’ npnobint, B wprynp wbwp L
gnpdnnnipyniuubp  nuwpybhu  nhdndwwnnth nbd, pE ns. wn  opowtiwlu
wybh tp uwhdwuwthwydl] wjy thwuwnyg, np nhdnwWwwnnit puuwnwwmb) tp

Cybtjgwphwjh optiuunpnipejntun:

174. YhdnwWwwinth bwywuwwlp ny G hwjtph uwwndwdp  nwuwjwywu
funpwlwunyeiniu npubitnpbiu Ep, wy 1915 pwywupu Gr hwonpnnn wmwphubpphu
wmbnh  niubgwdé nbwpbpp  npwbu  gbinwuwwunienlu dwuwskint  Jwuhu
cybjgwphwjh Uqgqwihtu funphpnh npnanwip putwnwwbp Gi hwpgwlwuh wnwy
nuGp: Uw wwpg bGpGind Ep Upw  ulgpuwlwu  hwjmwpwpnyeiniuutipp
pnjwunwynipyniupg, upw nbd hwpnigwé ppbwlwu Jupnypeh pupwgpnud upw'
ghpdny  wpywd hwjnwpwpnigniuutiphg G Sybiguphwih  nwwnwpwuubph
ubpywjwgpwd hpdptiphg: Lw ns G thnpdb| Ep wuhpdu  hwYwuniejniuubin
hpwhpb|, w) uUwwuwb| pupwgnn pwuwytéhu: Wn dwupu Ehu  Jlwynd
ubpwbwwywu  Jwpnyph pupwgpnd  nhdnwWwwnth  Ynndhg  hpwyhpywd
wwwdwpwuubpph tie Sytjgwphw-Lwjwunwtu wunghwghwih Ynndhg hpwhpjwd
wwwndwpwuubph hpwpwdtipd wntuwybunubpp: HdnwWwwns Yuulwdh nwy skp
nptii swpntph Gu wbnwhwunieniuutiph tinbiinyeyntup, w) ywpquuwbu nbd tp
wpwnwhwjnyb] npwug’ npwbu ginwuwwunyeniu punpnpdwup: <Gwnbwwpwp upw
gnpdp  wwpptpynud £ Lnpnpnunp dfundwtt - wnusynn  gnpdtiphg, npnugnid
dfunnnutpp ypbwpynd thu ywwndwlwu thwuwnbph hpnnnigyniup: “thdnwwnniu
dhwyp skp, np udwu nhppnpnonwd niubp. npw htn wjiu dwdwuwly hwdwlwndhp Ep
Pphunwuhwjh Ywnwywpnieiniup:

175. tdwphin £ wju  thwuwp, np  nhdnidwnnu uwnphs  punyeh
hwjinwpwpnieniuubpn Ep wpbp hwy dnnndpnh hwdwp funpp Ysinh  wnpnip
hwunhuwgnn ptdwjh YGpwpbpjw): Wnnthwunbipd, uw wnwbu tp Jupyb) ny pL
1915 pwywupu Gt hwonpnnn wmwphubphtu wtinh niutigwsd nbwpbph gnhtphu Ywd
cybjgwphwiph  hwjbppu  JwpYwpeblbing  w) hwupwjht  pwuwybd  fupwubint
uwwwnwyny: Upmnwhwjnygbnt wquwnnieiniu hp db9 npn2 wunhbwuh uwnpwup
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wwpniuwynd: tw Jbpwpbpnd £owjt qunwgwpubphu, npnup gugnud Gu G
Jphpwynpnud, Gr npwug hwnnpndwu dGthtu' unyupuy wjiu dwdwuwly, Gpp nw
wpynuw £ Ywwnwnp abind: Wu thwuwnp, np nhdnidwwnniu hwjnuby Ep wju dwupt,
np hupp Ynnduwlhg Ep (Gwibiwe thwowih qunwihwnputipht, wunty tp, np Gppbp
stn thnfuph hp nhppnpnanudp tie UWdbphuwih Uhwgjw) Lwhwuqubpu nt Gypnwywlut
dhnipyniup hwywuwp udwpubiph Jpw Ep nptip <hwnfaph htwn, Jbpwpbiptih skp
ghpdhu, pwuh np bw nwunwwwpwuyb) bp «ginwuwwunteiniu» dfuwnbin, ny L w)|
wpwmwhwyinniginiuubp  huskgubin dGind  nwuwjwlwu  funpwwunyentu
npubinptiint - hwdwp:  HhdnwWwwnih hwjnwpwpneeniuubpp skhu - Yupnn
hwywuwnpbgyt] hwjbph tywwdwdp pnuniejnit, EUwdwup Ywd nwuwjwlwu
wwbnyentt ubpdwunn  hwjwnwpwpnyeniuutpht: 1915 pwlwuh Gr hwonpnnn
wnwphubph hpwywlwu punpnpdwt htippndu wuninnwyh ninudgnieiniu skp nygjw
fudph wpdwuwwwwnynypjwu tjwundwdp jwd wn dwdwuwy npw ufwwndwdp
fumpwlwtu  JGpwpbpdniuph  npubitnpdwt gwpniuwynyeyniu: - Sybygwiphwih
Ywnwywnnyejniup wwwowb Ytpwny skp hphduwynpb), np wyn htppnudp fupwub) Ep
nwuwjwlwu funpwwuneniu GyGjguphwih hwy hwdwjuph uywwndwdp, Gi hhdp
sywp  npwuhg  hupupuwhupjwt - Ggpulwgutin, - np qw Yunwpdlp - Ep
nwuhunwlwu Gt wqqwjuwlwu wpdwnhpeutipny Ywd funpwlwunie)niu
npubitnptint  dwnwnpnyejudp: Wu wnnwind <npnpnunp  (nph - dfunnwdu - wjuop
hwlywubdwywunpjwt wpunwhwjndwu Gt mwpwédwu hhduwlwu dhongubinhg k)
ybpwpbipjw hwjwnwpwpniejniuutiph hwdbdwunnipjwdp hhduwywu
nwppbipnyentut wugjw b ubiplw wwnbinyejwu dhobit ywwh pugwlwjnieiniut k:

176. huy ybpwpbpnud £ hwdwwnbpunpt, wyw Gypnwwlwu dhniejwtu npbidk
wj| wunwd wbwneniund  ppiwlwu  gnpén  nwuwnwwwpnnd - skp binty
1915 pqwywupu bu hwonpnnn wwphubphu wbnph nubgwsd nbwpbph' npwbu
gbnwuwwunteinitu punpnonudp dfunbint hwdwp: pwuhg Ywpbh Ep Gupwnpb), np
dnnnypnuwywpwywu hwuwpwynigniuubpp hwpy s6u hwdwnpb) winwbu Jupyb:
Lwwnwwbu dpwuuhwih ophtwlp gnyg Ep  wwihu, np  gnnuejntt  niup
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wwppbpnyeintu npnp - phpwnwpdnigniuubph’ npwbu gbinwuwwunieintu
wwonnuwywu dwuwsdwu b dfundwtu ppiwlwuwgdwt dhobit, Gi uw Ghon win
nbwpu tp: SEpdwupwih Ywnwydwpnieniup G hGnbind Ep wju nhppnpnpdwun,
npn  winwhuh ppwlwuwgnip  twywwnwlwhwpdwp  skp: UUY-h ppwydwunt
dwpdhuubph nhppnpnondp G unyutu Ep: MbGunp Ep bwbe hwodh wnub), np
nhinudwwnth  hwjwnwpwpnieniuutpp bdwt  hwjnwpwnpnegyniuubp Ywpnn Ephu
oppuwywu Ybpwny huskigyty wy Gpypubpnud  Gr jwjunpbu hwuwubih  Gu
hwdwgwugnw Gr wwwndwlwu nt hpwjwghnwwt woluwwnnieniuubpnud, npnup
opptwywu dwuwwwnphny Ywpnn Gu ubpdnwdyt)] cybigupphw: b wnwppbipnyeniu
wju hpwyphbwyh, npu wnlw £ <ninpnunp htin Yuwyws' punnbd Yepdwuhwip b
Udunpphwih gnpdtipnud, skp Ywpblh wub, G 1915 pwlwuhu Gi hwonpnnn
wnwphubphtu nbnh niutigwsd nbwpbpp Cytjgwppwih ywwndwlwu thnpdwnnipjwu
dwu GU Ywqgdnud: Uu wnnwind 5000 hwitphg pwnugwd hwdwjuph unul
ubpyuwynueiniup Sybjgwiphwih hnnnud hupupt pwdwpwp skp' hwnwwbu hwoyp
wnubiny wju hwugqwdwupp, np wju nbwpbpp wbnh Ehu nwubgb| gpbet hwpnip
wmwph wnw9: <wnlwurwywu Ep twbi, np SyGiguphwih h2fuwunteiniuubipp skhu
thnpdbip funspunnuntip nhdnwWwwnth Ynndhg hp hwjwnwpwpnieniuutipp huskgubp.
ndwnp Ep hwuwuw), b huswbu Ywnpnn Ep gnnyegyniu niubuw) npwup wwwndbint
fuhun  hwuwpwlywywu  wuhpwdbynnyeniu, uwlwiu ny' npwup huskgubp
Ywulubiin: - Uu  hwjunwpwpnieniuubph - wnusnpjwdp ppwlwt wywwnhdubn
Yppwnbiuy wuhwdwswih Ep G skp wwhwugynd CybGjgwphwih  dhowqquihu
hpwywlwu wwpuwynpniejniuubpny:

(B) <wjwuyppwbp Yunwywpnipniip
177. Cwjwuwnwup Ywnwywnpniejntup wunb) £, np Sybjgwphwih ppbwlwu
optuugnph 261 bis hnnwédp, npp hhdudwsé £ LLAUN-h 20-pn hnnjwdh b MNHudY-h
4-pn hnnywéh Jpw, hwdwwbnbih £ Ynudbughwih hbw, pwuh np npwuny
wpgbynwd Gu dpwju wju hwjnwpwpnyeniuutipp, npnup wpybp Gu nwuwjwywu
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wupwpnugwlwdnieiniu hpwhpbiint dinwnpnygjwdp, Ywd npnup huwpwynp k, np
nubuwu  hwuwpwwywu wnnwnd Yunwuquynp hbGinbiwupubp: “twwnwpwup
uwuwnbwwihtu ppwyniuph hwdwdwju' wnbnyeywu pwpngsnijwu nbd nipnYuwd
opbupubpnid  wbwp £ hwodh wnudtu  Jpdwplyynn  hwjnwpwpniyeniuubpp’
hujwwbu hwupwjht  hGwwppppnipjwtu  wnwpw  [hubine hwpgp,  husp
puuwpynudhg nnipu Ep nhdnWwnnith hwywnwpwpneniuubph nbwpnu:
Lw wuninnbih Ep gbnwuwwunieniup dfunbint hwpgnd Gu npbit hhduwynpnwd
Ywd ghunwlwu Jwybpwgnw skp ubpyujwgnpt) hp hustgpwsd Ynwhu Gr wuhpdu
YGpwny yhpwynpwwu hwjinwpwpnieiniuutiph hwdwn: Swjpwhtin dwybptuwhu tp
Muwwwh tgqpwlwgnieintut wju dwuhu, np wju hwjwnwpwpneniuubipp, npnup
wybhu skhu, pwu nwuwjwlwu wpdwnhputpny npnywsd' hwibpphu ninnYwsd
Jphpwynpwup br upwug unwlunuubip hwdwpbint' pnippbipht ninnywsd Yns, tink; thu
wwwndwlwu, hpwjwlwu Gt pwnwpwlwu punyph hwjwnwpwpnieniuubp:
Lhnbiwpwnp  CSYGigwpphwih nwuwpwuubpu nobghp Ehu o hwybgnnuywu
[hwgnpnipjniuubipp unynpwywu onowuwyp' npnabint, Cly] wnrynp
hwjwnwpwpnieiniuutipp, hwitiph wpdwuwwwwnynieiniup bubdwgubiny, Ywpnn Ehu
fuwpwnt| hwuwpwlywywu ubpnwotwynieniup: <wjnmwpwpniyeiniuutipp ywwnawbd
wwwndwlwu pwuwybbh dwu skhu Yuqdb], huy Mwjwunh wju wluhwjm wluwnyp,
np ywwudwlwu hGnwgnnnigjwu dbg skp Yupnn [hub) opjiynhy G6odwpunnnieniu,
wuhbpbenyein En, pwuh np hwitiph Wwundwdp yuunwpjwsd Jwjpwagnyeiniuutipp
swihwqwug  phpwlwu  Ehu  bGnbi: <wjng  gbnwuwwuniejntup - <ninpnuwnhg
wwppbpwybiu  wjuy  hhdpny, np  <Lnpnpnunp  dfunnnubph Ynndhg  wpjwé
hwjinnwpwnpnieniuubpp Gppbdu Ybpwpbpnud Gu fuhun Ynuypbun thwuwnbiph, np
Uwghunmwlwu ntidhdh Ynndhg hpwagnpdywd hwugwagnpdnieiniuubph npwynidu
niubp hunwly vwhdwuwd ppwywlwu hhdp, G np Lninpnuwinp  bBnGineyntup
hwuwnwwindti £ dhowqquyht nwwwpwuh Ynndhg, Ypnndytignighy £ G upbih £
nhwnwpytp npwbu hnpd' uwhdwubiny, np <nnpnuwnp dep nwpwopowup dhwy
gbnwuwwunieyniuu £, nph  JGpwpbpjw] wnlw Gu  hunwy  wwwgnygubp:
Cwlwnwly Mwjwwh ubpyuwjugpwd nbuwlybnp' ghnuuwwunyeniu Yuwnwpbine
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nhwwynpnieiniup  nddwp  skp - wwwgnigl), Gpp  htwpwdnp  Ep wluhwjn
htwbiingynitu wub] wnlw  wwwgnygubphg, Ywd Gpp hwugwagnpdniyeniup
Ywwwpwd wudhup punnibp Gu npw wnlwjneniup: 1915 pywlwuhu G
hwonpnnn  wwphutipht hwytph  tywwdwdp  hpwlwuwgwd owpnbipp Gt
quugywowjht  nbnwhwunyeniuutpp  wyuhwjnnpbu  gnwuwwunientt  Ehu:
“Hhwp wwpquwbiu «<nnpbipgnueiniuy ywpwantind’ Mwiwwp Yhpwynpt Ep pninp
hw)tphu: Bhon wjuwbu, huswbiu <ninpnuwnh dfunnwu Ep hwwubdwlwunipjwu
hhduwlwu owndhs nmdp, wjuwbu L <wyng gGnwuwwuniejwu dfuwnnwip
hwlwhwjywlwuniejwu hphduwlwu 2wpdhy nidu Ep. uw Ep ghnwuwwunipjwu
diundwtu  npwdwpwunyentup:  Mwjwwh  Ynndhg ufuw;] tp buywuhwih G
Spwuuhwih  nhppnpnadwup Gt UUY-h Uwpnnt hpwyniupubiph Yndhwinbh
wmbuwybwnubipht - wwywyhubp, pwuh np npwup |ponpbu wwppbpdnd  Ehu
GybGjgwphwjh ppiwywu optiuugpph 261 bis hnnjwdh npnypubphg:

178. Mwwwh Yuwjwgpwd yJénh wdbbwwpwwwynp Ynndu wju Ep, np
gbnwuwwuniegniup dfunnnubiph Ynndhg wju nhndnd Ep npwbu enyunynyen’
wunbint hwdwp, np Jwu Yuwuywdubp <wjng ghnwuwwuniejwu hpnnnipjwu
ybpwpbpjw: funpwwbu gwywih Gt wuwpnwpwgh tp dwpnne hpwynitupubiph
nwwnwpwuh Ynndhg tdwu nintipd hnbp: Wu hhdugwd Ep tinbkp nhdnidwunnth Ynndhg
wju hwpgh Ybpwpbipjw ubphuwjwgws” ufuw] Ywd dninpbigunn. wuwwgnygubinh ynw,
npnug winwhuht |hubip Yuubwdhg dtip £ Wu hwpgh bpwptinw ghnwlwt jwiu
onowuwlutipnd wnw tp  hwdwdwjunyeniu, G wju  dfunnnubipp  hhduwywunwd
hpwwpwuh  npwywynpnd  sniubignn - wwwdwpwuubp  Epu,  npnup  phy
wwwybpwgnud nwbhu wju dwuptu, pbt huswbu Ywpnn £ gbnuuwwunie)niu
Ywwwnpbint  nhunwynpnenitt wwwgnigytp  dhowqquihu hpwyntuph
opowuwlubipnd.  upwughg owwbpp  twbt  Jwpéywd  thu  (Gnipphwih
Ywnwywnpniejwu Ynndhg Gt wouwwnnud thu upwug hwdwp: Wu Juwwlygniejwdp
Cwjwuwnwup  Ywnwlwpneyniup - Jywywynsp £ dp owpp  hwpgnudubp,
ybpnwnieyniuup,  qbiynygubp,  wwopwmnuwlwu  dwuwsdwu  YGpwpbipjw)
thwuwnwpenprtp bt w)| wwwgnygubn:
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(v) Spwbupwiph Yunwdwpnipnitip

179. dpwuuhwih Yunwywpnyeintup wyunnud £, np whwnyeyniuubipp nwuhqdp
G.  dunnnuywunyeywu  Gpbinyputpht pwwywuwswiy  wwphwdnghy
wpdwgwupbnt hwdwp wbwp £ huwpwynpnieiniu niubuwu nhdbint ppbwyw
wwuwhdubpph  Yppwndwup: Gpp  wpnwhwjngbint  wquunyjwu  hpwyntupu
hpwgynud £ wjuwbu, np Juwugynd Gu dnnnypnwywpwlwu hwuwpwynipjwu
wnwugpwihu uyqgpniupubipp, optuunhpp wbwp £ huwpwynpnieintt niubuw
wpdwaqwupbnt' ppbwhpwywlwu wwwndwdhgngubp uwhdwubing: Wu wunnudp
hwunwunynd Ep NMUGL-h wpnmwhwinwd nhppnpnpdwdp Ge GU 2008/913/JHA
opowuwwihtu npndwtu 1-hu hnnwsdh § 1(c)-ny: Stnwuwwunyjwu dfunnudp
ytndwpwpnipjwu  dpwghp Ep, npp dhundwd Ep wuhwunnipdnnuwunipjwu
fupwudwup: <woyp wnubind npw  ubpyuywgpwd uywnuwippp' nw npwbu
ppGwlwu hwugwup npwynn optuputipp hwdwwwwnwuluwunwd Ehu Unuybughwih
10-pn hnnywdhu: Uju optiupubpny thnpd Ep wpynd ny el nbigut] wwwndwlwu
pwuwybép Ywd hGwwagnunieiniup, wj|  wwjpwnb  dfunnnulywu
hwjwnmwpwpniejniuutph ntd, npnup  Ywpnn  Ehu  hwugbgulp  Juwuwpbp
htwnbwuputiph: <wdwwwwwujuwu  nbwpbpnd  npwug  Yhpwnniypiniup
ubpwybunwywu nwwnwpwuubph hwjbgnnulwu [hwgnpnyeiniuutiph 2powuwynid Ep:
Wn hwtignnuywu [phwgnpniejniuutiph opowtuwlyh  twywwwlu  Ep Pwpép
wwjdwuwynpynn Ynndbphu huwpwynpniginiu  pudbnk]’ wwjpwpbint wynwhup
quwppwagdh nbd wugwd wpu hwpgh 2npe  punhwunip  hwdwdwjuniyejwu
pwgwlw)niejwu nbwpnid:

(0) CYtyguphw-<wywuypwb wunghwghwti

180. Cybjguphw-Lwjwunwu wunghwghwu wunb| k, np gnpdp ybpwpbipnud £
ns dhwju nhdndwunnth wpwnwhwjinygbint wquwnnipjwu  hpwyntupht, wy utwbi
1915 pywlwuhu bti hwonpnnn wwphutippt Oudwujwu  Ywjupnigjwu Ynndhg
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Ywwwnpwsé Jwjpwgnypiniuutiph gnhtiph G upwug hGununpnubph  wywwnypu,
htnhuwyniypjwup Gu hhpwwwyhu, npnup nubhu Ynudbughwih 8-pn hnnywoény
Uwluwwnbuwsd wywonmwwunyejwu hpwyntup: Frwnwpwup ybpgtipu dwuwst) tp,
npn EpUpY hupunigniuu  pungpywsd £ win  hnnwoénw:  Wuwhuny, gnpdh
opowuwlubpnu pwfund Ep wnwewgh] Ynudbughwiny uwhdwudws' hwdwuwnp
wwonwwunijwu wpdwuh Gpyne hpwynitupubiph dhobi: Pwpdp wwjdwuwynpynn
Ynndbphtu  wju hpwyniupubipp hwjwuwpwyonbint hwpgnd  yGpwwwhynd  Enp
hwiignnwlwu [hwgnpnieniututph  Jwjiu opowuwly: Lbwnbiwpwnp nhdnwwnnth
gnpény Sybjgwpphwjh nwwnwpwuubph yéhnubpp hwywyunw Ehu upwuwYwhnpbu
htnhuwlwynp (hubnt’ hwnwwbu 1915 pwlwuhu Gi hwonpnnn wwphubphu
wmbnh nwbgwdé nbwpbph ppwjwlwu npwydwu  wnusnpjwdp  «punhwunip
hwdwdwjunipjwu» Ybpwpbpjw| hpbug Ggpwhwugnwubph dwuny: Wu hwpgh
Ytipwpbipjw| hwjnmwpwnpnieiniuubp wubp fwwnwpwup fuunppp skp:

181. HhdnwWwwniu  pp hwywwpwpnggniuubpp nhuwynpjwy Ep wpby’
Cybjgwphw GHwsd |hubin hwunny wyn twywwnwyny: Wu hwjnwpwpnieniuubipp
skhu ybpwptbpnud dhwju 1915 pwywuptu G hweonpnnn tnwpphubipht wnbinh niubigwd
ntiwptinh hpwdwlwu punpnadwup. nputgny, thwunwghnpbu, dfunyby tp npwtg
hpnnnyeyniup: <bnbiiwpwp, npwug hbnbuwupny nhdnwdwwnnih’ ppbwywu gnpdny
nwunwwwnpunnuu  wuhwdwwnbnGlh  skp Ynudbughwih  npnypubph  hbw:
Twinwwwpundwu wju nbwpp  <ninpnuinp dfundwu wnusnipjwdp
nwunwwwnwdwu nbwpbphg wwppbpwybint Mwjwunhp thnpép 2wwn dinnwhnghs En,
pwuph np nw bGupwnpnud  Ep wuhwywuwp  JGpwpbpdniuph  npubinpnid
gbnwuwwuntejniuutiph gqnhtph tywwdwdp: UdGu nbwpnd, nhdniWdwwnnu uwbi
thnpdbp Ep  wpnwpwgub] wnbnh  nwbgwd  owpnbipp, npnup, wulwulws,
dwpnynypjwu nbd ninnwd hwugwagnpdnyeiniuutip thu: Ny dh ywwéwn sywn, np
Cytjgwphwih nwotwhu nwuwpwuph  hnfuwpbu wybih  d6d  nwnpnyentu
nwnpdubht huywupwh G dpwuvhwjh vwhdwuwnpwywtu nwwnwpwuubphu:
h ybpon, hwayh wnubiin nhdnwwwnnith wpwppubiph |pontyentup, upw ulwwndwdp
Uowuwyywsd ywunhdu wnwybjwwbu funphpnwuowyw Ep:
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(¢) Cybjguphuyh  Ppwbuwpunu  dwuph  pnippwlwib
wunghwghwtbiph ptintipuwighuw

182. gytjgwphwih  dPpwluvwfunu  dwuh pnippwywt  wunghwghwubiph
btinbpwghwu  wunby £ np  dnnnpnwywpwlywu  wbwnnyeniuubph dhwju
thnppwdwuunteiniut Ep bwfupuwnpb) ppiwjwuwgut) gnwuwwuniejwu dfuwnnudp,
hwwnwwbu dphustie GU 2008/913/JHA 2powtwlwihu npnadwtu punniunwdp: Lpwup
Jywjwynsk Gu Udbphywih Uhwgjw) Lwhwugqubph nhppnpnandp G upb), np
Qtpdwupwu bie Spwuuhwu wpgbt) thu dhwju <ninpnuwnh dfunnuwdp: Uhus wyn
wwhp wwuwndwlwu npbis wy hpwnwpénieginiu tGpwnwsd skp Gt «hunmwynptu
hwunwwnwd  wwuwndwywu  hwunbip»  Yuwnbignphwynd, npnug  dfuwnnudp
Twuinwpwuph  twfuwnbwwht  hpwyniuph  2powtiwyubipnd - skp wpdwuwgh)
Unugytughwih  10-pn hnnwény  twjuwwnbujwsd wwoanwwunyejuup:  LAwu
purqwjuwsd  dnwbignwdp,  npp hwugbgund £ ppbwlwu  wwuwnhdubpny
wdpwwunwd wugjuh  wwrnmnuwywtu JGluwpwunyejwu, huwpwynp sEp
hwdwwbnb] wpunwhwjnybint wquunngejwu htwn' hwnwwbu hwoyh wnubing wyn
hwpgh  JGpwpbpw|  dpwuuvpwh Gt buywupwih  vwhdwuwnpuwlwu
nwwnwpwuubph Ynndhg ubpywjwugyws hhduwynpndubipp: Ujuwhup hwpgbipp
ybpwptnw| wpmwhwynybip Ywpnn Ep ppbwlwuwgyty, Geb npwup hunmwynptu
npnywd |hubhtu nwupunmwlywu Ywd hwywdnnnypnuywpwywu swpdwnhputipny
Ywd wudhswlwu uwwnuwihp unbindwd [hubhu hwuwpwlwlwu Ywpgh hwdwp:
Wu wnnudny Pwpép ywjdwuwynpynn Ynndbph hwjignnulwu jhwgnpnyeiniuutipp
wybh (wju opowtuwlyp nwpwdynwd Ep dhwju wju hpwnwpényeiniuubph Yypw,
npnup wnbinh Ehu nwtigh| hpbug tnwpwdpntd:

183. dtintpwghwtu  hwwny  wunpwnwpds £ U 2008/913/JHA
opowuwlwiht  npndwtu  npnyRubtippt, hwwlwwbu npwund  ubpwnywd
uwhdwuwthwynn Ybwbpphu Gr npwund Juwuwpjwd wju obonwnpdwup, np
dfunnudu wuhpwdtion £ ywwndt] dhwju wju nbwpnid, Gpp nw Jupnn £ hpwhpb
pnunipntt Jwd  wwbineniu: - Wu  Ggpwwgptp £, np wwwnowd  Yhpwny
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dayuwpwuybiint ywpwgqwjnd GYypnywywu dhniejwu hpwyntuph unpdbpny sh
wwhwugynd ppbwlwuwgut] wju dfunndp, np 1915 pdwlwupu Gr hwonpnnn
wnwphubpht wtnh niubgwd nbwpbpp Gnbp Gu ginwuwwunyentu, Geb wnyw|
djunnwip  sh ninblygyti wnwouwjht  thwuwmbiph  dfundwdp  Ywd  npwup
swwwgagnybing: Wu twbt hwwnly wunpwnwpé £ Juwwwpb Spowuwlwihu
npnodwu  ppwywuwgdwu  Ybpwpbpw dbpohu  gbynyghtu' uzbind, np wju
Jyuwynwd Ep, np wyu ninpuninud nbinbilu wnyw sk hwdwdwjuniegyniu® ppbwhpwywywu
dhonguiph  wuhpwdbounnigjwu  YGpwpbpjwi: Gppnpn Ynndp  wunbp £, np
dhowqqwjhu hpwyntuph Yhpwnbih unpdbipp tiw bdwtu ywhwy sGu wwpniuwynid:
h ybtipon, wju ugbi £, np wju hwpgnd wpunwhwjnybint wquwnniejniup Yunpbiinp £
cybtjgwphwjnd  puwyynn 130000 pnipptiph hwdwp, npnup gwulwund Gu
niuGuw| hwwuwlwu hwpgbpp pwg deuninpunnid putwpybint huwpwynpnieniu:

() CCAF

184. CCAF-p uptGp L, np wju gnpdnud £ dpwuuhwjh 600 000 hwjtiphg
pwnugwsd' hwjwlwu uthyninph Gppnpn wdbtwdbd  hwwywu  hwdwjuph
wuntuhg: Lpwup pninpp ghwnwygnd Ehu, np ywwwund Ehu puwouodwu
Gupwnyywsd wqgh, Gr dwdwuwyp sh ougky upwug hhonnniginiup: CCAF-U win
wbuwybwp  hpduwdnptp ' dwupwdwuunpbu  ulwpwgpbind  wwppbp
hpwwwpwwjhu G dwuuwynp a&tkpp, npnugny hwytipp ngbynsnid Gu hpbiug
gnhtph  hhowwnwyp dSpwuuhwjnd: Wunthbnbr wju ugbp £, np dhowqggujhu
hpwyntuph hwdwdwju' gbnwuwwunigniup dwuwsynd Ep npwbiu ninudgnieintu
dwpnnt  wpdwuwwwwynipjwt tywuwdwdp, npp dpwuuhwih nwnwpwuubpp
nhunwpynd Gu npwbiu «<hwuwpwywywu Ywpgh» (ordre public) pwnwnphs:
Thw dfunndp, Wdwuwwbu, uubdwgund Ep win wpdwuwwwwnynieiniup. wju
wgnnd  tp ny dhwjt wywwdnigjwu,  wjti hhpwwwyh  Jpw, npu
wpdwuwwwwnynypjwu  hpwyntuph  pwnluwgnighs  hwjbguytnu £ dfuwnnwiu
opnbupny wpqgbGiu win hpwyniupp wwownwwubint dhwy Gnwuwyu £ UyLhu,
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dfunnwit wgnnu Ep hwuwpwywywu Ywpgh ypw wnujwqu wju Gpypubpnd,
huswbu ophuwl' dpwuuphwynd, npnup winu Bu hwunhuwund hwywlwu funonp
hwdwjuputiph hwdwp: Upw dwuptu tp dyuwind hwytiph uwwundwdp junwpgwsé
qwunwihqdp GL uppwwndniejwtu wpwnppubph, huswbu uwbi hw)bph hwugbhu
husbgwd  dhpwynpwupubph  Gi uywnuwpubph phdp hwnuwwbu wju
qwyptpnd, npwntin upwup puwyynw thu pnippwlwit dwgdwdp wudwug hbwn
dhwuptu,  puswybu  Uwbt  hwdwgwugnd:  Un  wnnund  wnwuduwyh
wuhwuguuinyejwu wnpnip thu pE Spwuupwind Gr pE Spwuupwihg nnipu
gwuynn' gbnwuwwunteiniup dfuinnnubiph Yynndhg Ywqdwybipwywd
hwupwhwywpubipp, npnup Ywpnn Epu hbownnptu ybpwéb) pwiunwdubipp:

185. CCAF-u uwbiL wunb k, np Gt UGd wwjwwnu wuthnthnju pnnuph Mwjwwnp
yéhnp, www upw npnpndp  wnbuwlwunpbu  wuhtwp  Ynwpduh  <wjng
ginwuwwuniejwu Ywd wy gbnwuwwuniejniuutiph dfunnwiu optiupny wngbbp G
Ywdpwuwunh  fenipphwh Jipwptipdniup wyn. - hwpgh - Ytpwptipjui: - “pw
hwhwnwy' bebt UGs wwjwwp pblwuh Mwjwwh J6hnp, www upw npnoandp
Pwpdp  wwjdwuwynpynn  Ynndbpphut  Yuw  ppbwhpwywywu  dhongubipny
diunnnuiwunypwu  nbd  wwjpwpbint Gt hwjwuwywu gbinwuwwunyenLu
dfunnnubiphu  quuwbiny, uthyninpnd  hwytppu nptilk Yepw  pwpnuwu
thnfuhwwnnignid wnwowpybnt i, pliptiw, wugqwd Fnipphwihtu pp dfunnnuywu
pwnwpwywuntejntuhg hpwdwpybp fupwfunwibiint huwpwynpnipniu:
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(n) (Fmpphuyh Uwpnne ppuidmiipbliph - wungpwghuwt,
Dadwnynyaywiti, wipnuinniyajwltl, hhowipwyp
YGuppnutn  m Sbnwuwwbnyywt G dwpnnt
hpwyniiptiiph - Jbpwpbpywy  nuunidtwuppnyeiniiilnh

dpowaqquyhti ptuphipnigp

186. fnipphwjh  Uwpnnt  hpwynitupubiph  wunghwghwt, Bdwpunypjwu,
wpnwpnyjwu, hhpwwnwyh  YGuwnpnuu  nt SGnwuwwunigjwu B dwpnnt
hpwyniupubiph YyGpwpbipjw) nwnwuwuphpniejniuutiph dhowqguihu huunpwnnuwnp,
npnup ubipywjwgpt| Gu hwdwuwnbn hwunwplyutp, wunb Gu, np wju Jwppwaghdn,
nph hwdwp nhdnWdwwnnit nwwuwwwpngtp Ep, Gnbl Ep funpwywunyejwu
hpwhpnud, wj ny dhwju wwpquuwbiu ginwuwwunyjwu djunnid: Lpwup Uwbi
ypéwpytp Gu Mwwwh bGgpwhwugnu wju dwupt, np nhdnidwwnniu dhwju
dfunb| tp 1915 pwlwuptu Gi hwonpnnn wmwphubphtu wnbinh niubgwd nbwpbipp
hpwywlwu punpnondp’ usting, np Lnquiup 2powuh nunhlwuwlwu nuwwnwpwup
quti| Ep, np bw thnpéty Ep wpnwpwgutp owpnbipp Ge hwgtiphu uyupwant Ep
npwbu «wgpbunpubp» G «nuwbwuubp», G np unyu Mwjwwp ulwwnb] Ep
nhdnudwwnth wunnudu wju dwuhtu, np hupp (Gwibiwp thwowh hGunbinpnu kp:
Lpwup twbt upb) Gu, np npdnidwwnniu nhunwydnpjwy Ep punptbp wiu Juptpp,
npnbtn  wpb; Ep pp hwjunwpwpnegeniuubpp: Wnnthwunbpd, nhdnwdwunnth
nwuhunwlwu wpdwnhputph Jdwupht YlYwinn wdGuwfununiu gnpdnup upw
Ynndhg fwibwre thwowih Yndhwbt  nGhuwdwpbiuy  Ep, npp o BYpnuyulw
wwnwdbunh Ynndhg nwunwwwpwyb tp npwbu  «wjwwnywg  punyeh Gt
nwuhunwlwu»: Un wdbup wbwp £ nhnwpydbp ny gt Sybjgwphwih, wy
glfuwynpwwbiu (Gnipphwih Gie wjunbn puwyynn hwy thnppwdwutnypjwu Ypw
niubgwd  wqnbigniejwu hwdwwntipuwnnid: (@nipphwjnid  nhdnidwnniu
nwunwwywpnywd tp bnbp wjuwbu Ynsyws «Epglltynup» gnpdny Jwpnyph
opowuwlubpnud, inter alia, upw' Fwjbwe thwowh Yndhnbnd gnpdniubinyejwu
wnusnipjwdp, npp, huswbu hwuwmwunb] Ep Unwdpnyh Gpndju) wnbuwywutiph
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nwwwpwup, hhduwnpyt] tp «<wyng gbnwuwwunyejwu Jdwuhtu  wunnwubpp
dfunbiny  twywwwynd G dnnnynipnubiph dhobit wwnbinyggntu nt poUWdwup
ubipdwunn «wqqujuwywu» G «wgqujuwdnwywu» Juqiwybipynyejwu dwu Ep
Ywqunid: hujwuwbu, wjuwyhuh wwwybpwgnid unbindtp, np 1915 pwlwuhu b
hwonpnnn wwphubpphu  wnbnh niubigwd nbwpbph gbinwuwwunyeinu  |hubp
«unwny» Ep, Yupnn Ep Yuwydwd phub 2007 pdwlwuh hniujwphu pnipppwyw
Swipwhbn wgqqwjuwywu fudptph npndwdp Yuunwpdws' pnippwhw; pugpnn
<pwuwn Hhuph uywunypjwu hbwn:

187. Uu wnusnypjudp  Gppnpn Ynndp  ywjwynstp £ (uwywju  wnwug
wwwbdbuubp ubplwjwgubiny Jp  pwg Uwdwy, npp  nhdnWwunnu winp
uywunyentuhg  wudhowwbtiu  htwnn  hwugbwgptp Etp Uwnwdpniph  hwjng
wwwphwpphu, huswbu uwbr 2007 pwywup dwihupu fSnppphwih hwwlwu
nwpngubppt hwugbwgpwd wuwunu vwdwlubp: Pnfuwpbup’ ubpyuwjwgyb) Gu
hnnwiubp  pnippwywt  pwaptpnd hpwwwpwywd  Gpynt  hnndwdubipp
EiGywnpnuwhu mwppbpwyubphu (nb'u ybpbind® 28-pn wywippbipnuegniup): Gppnpn
Ynndp bwbit hnnd £ Yuwwnpb] wjuwbu Ynsywéd «Epgbubynup» gnpdny Jwnnypeh
opswuwlubpnwd Unwdpnih Gpnyjup wnbuwwutph nwuwpwup yénhu Gr wn
gnpdh uynebipnd wnyw Jdjntu hwunwpenebphu:

188. h dtipgn, Gppnpn Ynndp wunby £, np (@nipphwynd 1915 pwywuphu bi
hwonpnnn wnwphubiphu wnbnh niubgwd nbwptiph ytpwpbinjw) wjjwwjwg punyeh bi
nwuhunwlwu pwpngsniejntup  dhwy bGi wudhnihnfu - wpnwhwjnswabiu  E:
LhwnbGiwpwn wju  hpwnwpdnyeiniuubiph  punpnadwu  YGpwpbipjw nhdnwwwnth
hwjwnmwpwpniejniuutpp Ywpnn  thu ninquyphnpbit wwjdwuwynpwd  |hub
(dnipphwynwd  hwytph  ufwwdwdp  wnhpnn  pPUwdwuph  dUNnINpnyY, husu
wpdéwuwaqnyb Ep, inter alia, TUGL-h Ynndhg:
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(6) FIDH

189. FIDH-p wunb| k, np gnpdh opowuwyutipnd pungdyb) £ dwutwynpuwbiu
wwwdwywu hwpgbph 2nipe  wpunwhwjnydbine Gr pwuwyhbbiint wquwnnipjwu
wwwhndwtu  wuhpwdbpnnypjwtu  nt hwnjwwbu  dunnnuywuntejwdp
wpunwhwjinynn wwnbnejwu pwpngsnipjwu nbd wwjpwnh Ywpbitnpnigjwu dhobi
wnyw pwfunudp:  “pwup  Gpynwu £ hwjwuwpwwbu  Ywpbinpdnd - Ehu
Unuybughwih 2powuwlubipnwd: Wu npnpunnd  gbpohtu  2powund Ttwinwpwuh
Uwuwnbwwihu hpwyntupp npn2 swihny wuhbwbinnwlwu Ep Go Yupphp nwbip
hunwybtgdwu UGS wwjwwnh Ynndhg, npp wbiwp £ uwhdwubip hunwly uyqpniupubp
BL ywuwnpwéd hwywuwpwyonnyeintt wwwhnybp wyu Gpynt dpguygnn wpdtiputiph
dhoti: Unwhpuny, ULd wwwwp wbwnp L hunwynpbu uwhdwubp Gpbp Yown:
Luwfu' wyn wpdbpubiphg ny dayp hupuwpbpwpwp gbpwyw skp dnwh tlundwdp:
Gpypnpn’ uygpniupt wpnwhwyndbint wquwnngeinuu Ep, huly pwgwnniegniup’
npw uwhdwuwthwynwdp: By Gppnpn' wyu ninpuinid Pwpép - wwydwuwynpynn
ynndtppu  hwjtignnwlwu  |hwgnpnigyniuubph 2powuwly  YGpwwwhbint
huwpwynpnieiniup uwhdwuwthwy Ep:

190. FIDH-p putwnwwb] bt Mwwwht wju hwpgnd, np wju, wnwug
Gpydwnbnt, punnwb] , np 1915 pwlwuhu Gr hwonpnnn wnwphubpht wntnp
niuigwd nbwpbph gnwuwwunentu  |hubp dfunnn  hwjnwpwpnienuubpp,
npwbu winwhuhtu, sthu Ywpnn hwjtph ufwundwdp wnbnens Ywd pnunie)niu
fupwfunwb: bp hwdngdwdp' hwpgp 2wwn wybih uppbpwugubp Ep wwpniuwynud,
G. npw JbGpwpbpw; Ywpblh tp npnond ujwgub dhwjt wju hwdwwnbipunh
dwupwypypw nwnwduwuppnigjwu hhdwu Ypw, npnud wjn hwjnwpwnpniegyniuubpu
wnyb thu: npphwynd wjuwhup dfunnwip, hwoyh wnubind wjuwnbin wnhpnn
deuninpunp, Ywpnn Ep hwugbgub] wnbinygjwu tie pnuniejwt. uw hwuwmwwnyb) Ep
wju TFwunwpwuh Ynndhg puuywd dh pwuh gnpdtipny: febbiL wnyjw| gnpdnid
wdblwlwpbiinp  Lpwuwynieynttt niubp - wju - Gpypp  hwdwwbpunp, npnud
wnyby Ehu win hwjnmwpwpnyeiniwiutpp, hwodh wnubind hwnnpnuygnigjwu unp
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dhongubipp bt npwug’ wjuwhup hwjnwpwpneiniuubph hwdwp hwdwfuwphwhu
dwuonwpny  wgnbignggniu wwwhnybint  huwpwynpnigyniup' Fwwnwpwup  skp
Ywpnn funwuwht| fuunhpu wnwyb) jwju hwdwwnbpuwnnw puuwnpybiinig:

191. FIDH-u pp wuhwdwdwjunieniuu £ wpunwhwjnbp  wju hwpgh
ybpwpbpjw, np Mwjwwp wwppbpwynd Ep Ywwwpbp 1915 pywywupu G
hwonpnnn  wwphubpht  wbnh  niubgwsé nbwpbph  ppwywlwu  punpnadwu
yGpwpbpnw| hwjmwpwpnyeiniuutpp G <npnpnuwnp dfunnn hwjmnwpwpnieiniubiph
dhotit wju hhdpny, np ybpgohuubpu, h nwppbpnieniu wnwehuubiph, huwnwynpbu
hwuwnwwnyby Ehu dhowgguiht nuwnwpwup Ynndhg: Lpw hwdngdwdp' wju dninbignidp
wwunwd tpwaénn skp wwwhnynwd, pwuh np npn2 wnnuny fuwpnwhy tp nbwptpp
wwwdwywu hpnnnuggniup  npwug  hpwjwywu punpnonidhg  wnwuduwgubin:
Uyblhu, nw hwugbgund Ep «gbinwuwwunyeniuutph  unnpwywngnijwu»
hiwynpdwtu  Jwwughu, pwup np  gbnwuwwunyejwt' nwwwlwu Yupgny
Swuwsnip wwjdwuwynpdwsd Ep own wwwndwlwu wunbpny: Ujnw Ynndhg'
nwwnwywu Yuwnpgny dwuwsnidp skp Yupnn Yuuub ginwuwwunygjwu yGpwpbipjw
htiinmwgw putwnpynwubpp: Wu hwpgp [ndbnt gwwn wybih wpnyniuwybn Gnwuwy,
nph dhongny huwpwynp Ypubp huswybiu <ninpnunpht npwbiu hwwny nGwpp
ybpwpbpybinig funwwihbp, wjuwybu g 2wwn wybh Yuwuuwwnmbubih wprnyniupubp
wwwhnybip, Ywpnn Ep hub) 2Gonwnpnud Yuwwnwpbiu wju hwpghtu, G wpnynp
puuwnyynn hwjnnwpwnpniejniuutin wpyb Ehu wnbnyeynitu wd funpwywunie)niu
hpwhpbnt nhnwynpnigjudp e wwnpgbp, e wprynp npwug hwdwp wwunhd
uwhdwubip Ywpnn Ep hhduwynpdwd |hub) ny dhwju wju ywwnbwnny, np npwup
wwpquwwbu wywwdwlwu npbits hwuwnh dfunnd Ehu, wj npndhbunbr npwup
wpyb] thu winwhuh nhwnwynpnijwdp, npp Gt hwéwfu dfunnnuywu 2wpddwu
hhdpnid £ [punwd: Uw  wpunwhwjngnd Ep <npnpnunp - dfundwut - winusgynn
whuwnbwwihu hpwyntupnid, npunbin wnwhuh nhnwynpnigjwu wnlwnientup
Gupwnpynud Ep gpbpbt wuhbGppbihnptu Gi winwhuh  hwjwnwpwpnyeniuubpphu
Unuybughwih  opowuwlubpnd  wwowmwwunypjwu  npwdwnpndp  depdbnt
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hpwywu hhdpu Ep: Cww hwjwuwywu Ep, np wnwhuh nhunwynpnyeiniup
tdwuwwbu puywd Ep <wyng gbnwuwwuniejwu dfunnwiutph hhdpnd, npnug
hwdwp hwéwju fupwu tp wn dwdwuwlwopowuh Oudwujwu nbdhdp
ybpwlwuqubnt Ywd inbnh niubgwd wpwppubipt wpnwpwgubiine guwuynyeniup:
Uwywju nw wbwp £ twnwpwuph Ynndhg npnadbp jnipwpwugnip Ynuyptivn nbwph
hwdwp wnwudhu:

() LICRA

192. LICRA-U wunby t, np gbinwuwwuntgjwu dfunnwiu optupny wnqgbbp ny
dhwju hwdwwnbnbh £ wpunwhwjnybint wquwnniejwu htwn, wy vwbt, huywwbu,
wwhwugynud £ dwpnnt  ppwyniuptph  ywonwwunigywu  GYypnwwlwu
hwdwlwnpgh  2powuwlubpnd:  Wu  wnusnigjwdp wjiu - Jywjwynskp &
dwutwynpwwbiu Ypptinhwugwagnpdnipniuutiph dwuht Ynuytughwih [pwgnighs
wpdwuwgnpnijwu 6-pn. hnnywsh § 1-p:

(k) Uhgwqquypt wuwpipwwbnyeywt Yatypnt

193. Uhowqqujht  wwonwwunypjwu YGunmpnup wunbp £, np  wqqujhu
hupunigjwtu  hticn  Juwywd  hwjwnwpwpnieniuutph nbwpnd  wqgquw)hu
hofuwunieniuutphu wbwnp £ YGpwwwhybp hwiignnwlwu [hwgnpnyeiniuutipp
wybh jwju 2powtwly: Uju wnusnigjwdp wbwnp Ep hwodh wnub), np hwwlwu
uthjntnp wnwwgb| tEp hpduwlwunwd 1915 pYwlwuphtu Gr hwonpnnn twphubipphu
wmbnh niubgwé nbwpbtiph hGwbwupny: <wuqwdwupp, npu  wuhpwdbon Ep
wwnqgb|, wju Ep, G wprynp wyn hwjmnmwpwpnyeniututpp uwwuwnb Ehu hwupwjhu
pwuwybtibhu, et punhwlwnwyp, bnt thu wuhphdu hustigpwd Yhpwynpwywu
hwjinwpwnniejniuubin, husp huwpwynp Ep npnotG| dhwju wjn
hwjwnmwpwpniejniuutiph Gt npwug hwdwwnbpunh pungpyntu nuntduwuhpniEjwu
hphdwu dJpw: <wjnwpwpneniup Ywpnn  Ep hwdwpdbp ppwjwyut Jud
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wwwndwlwu punypeh, Get wjiu pujwwbu twywunnw Ep npw hhdpnd pulwd
pwuwytbhu G skp Ywpnn  pnnuplybp  pwnwpwlwu  pdwubph  2nipg
wpunwhwjnybiint  hndwunt  ubppn  wju  nbwpnd, Gpp nw  thwunwghnpbu
wuwbinyejwu pwpngsnieinu bp: Ldwuwwbu, wuhpwdbon tp hwdwwnbipunwihu
quwhwwnnd Ywwwpl] quwhwwbine hwdwp, pE wprynp  hwjnwpwpnieiniuu
wpdbp Ep' hGnwdnun  (hubind Ynpdwuwpwp uwywwwlubph, Go wprynp npw
ujwwdwdp Yppwnbh Ep Unudbughwip 17-pn hnnwdp: Uu  wnusnipjwdp
wnwuduwyh Ywpbinpneintu nubip  «unwn»  pwnh  gnpdwdnieiniup, pwuh np
npwuny Ywulwsh wnwy Ep npynid gnhtiph Git upwug hGinunpnutiph wquynyeniup,
nt thnpd Ep wpdnd Ybpwuwhdwub) upwug hbn wnbnh niubgwé nbupbipp’ npwbu
owwn wybh wwywu Swupnuyejwu, G dinfubp upwug Ywpguyphbwlyp' gnhbiphg
nwndubiiny hwugwgnpdutip, ndptip Yytipguwwu ywwnwufuwuwwnynyentu tu Ypnid
hptug dwlwwnwagph hwdwp:

194. Uhowdwbint fuhun hwuwpwwywu wuhpwdbannigjwt wnyw)nieginiup
wbiwnp £ quwhwwndbp' hwodh wnubing nyjw; wbwniyeyniuntd wippnn wwydwuubpp,
huswbu ophtuwl' npw puwysnipyuu pwqdwquunyeniup br hwuwpwynipjwu
wnwugpwihu wpdbipubipu nu ulygpniupubipp: Npnzhs skp Ywpnn |phubp unuy wju
thwuwip, np wj wbwnygniuubp wy punpnyenuttp G Yuwwnwnpbp wju hwpgp
yGpwpbpwi: Wnwhup fupun  hwuwpwluwlwu wuhpwdbonnieniup Ywpnn Ep
twbL pfubl win wbwnnyeywu dhowqquiht hpwywwu wywpunwynpnieiniututiphg.
wju nbwpnut' MHudY-h 4-pn hnnjwdhg vl £LLhUT-h
20-pn hnnwdh § 2-hg' UUY-h hwdwwwwwuluwu hpwywunt dwpdhuubph Ynndhg
wnpjwd dGluwpwunyeniuutpht hwdwwwwwuluwu: b Ybpon, wbunniegniuubphu
wbwp Lt Jbpwwwhdbp  hwjbgnnuwu  hwgnpnuyeyniuubph opowuwly’  npnp
hpwnwpangniuubp  npwbu  gbnwuwwunuyeyniuubp  nuuwwpgbine  hwpgnd'
npwug dfunnuu optiupny wpgbitint Gi winwhup dfundwu hwdwp hwdwpdtp
wwwnhdubip Yhpwnbnt tywnwyny:
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A)  Spwbupwgh ti plghwgh gpipbiwlwtbiph punidp

195. dpwuupwgh bGi pbighwgh ghwnuwlwuubph funwpp wunbkp £, np
wwnbnejwtu pwpngsnipiniup sh uwhdwuwthwlyynd pwgbhpwg pnunyejuu Yny
wunn hwjinwpwpnie)niuutipny. ginwuwwunypjwu dfunnwp Ywd wpnwpwgnwp
G dnunud Ep win nwuwlwpgdwu dbe: Wu wnnuwinyg wbiwp £ hwoyh wnuybhu dh
ownp gnpdnuubp, wn pYnW' hwdwwwwnwufuwt hwdwwnbpunnd nhnwpyywd
hwjinwpwpniejwu punyep, npp skp uwhdwuwthwyynd npw pwnwgh hdwuwnny
Ywd npw hbnpuwyh Gupwnnw| dwutwghwnniejwdp: b ytpon, wdbkuwywnbiinpu
wju hdwuwnu tp, npp hwuwpwynypjwu gwuugwd nnowdhuin wunwdh Ynndhg
Ywpnn Ep Jbpwgpdb) wyn wpunwhwjnnggjuwup' npybu dey wdpnnoniejwu: Uw
pfunid Ep Ybpdwupwih nuwwpwuubph' wjuwhup  gnpdtiph 2powuwyubpnid
dtiwynpwsd  twjuwnbwwipu  hpwyniuphg B UUY-h  Mwuwjwlwu
funpwywunypwu  Yybpwgdwu  hwpgbipny  Yndhnbh  Ynndhg uvwhdwuywsd
swithnpnohsubinhg: Muwundwlwu htiinwqgnunieiniuubiphu hwwnywgynn
wwoanwuwunipntup npbilk hwjnwpwpniejwu ypw Ywpnn Ep vnwpwséybip dhwju wju
nbwpnd, bpp npw  hGnpuwyp gnpdwd |hubp wynwhup hGwnwgnunyewu
dpnnutppht  hwdwwwwwujuwu: huy Jbpwpbpnd £ Yuunwnh pwnwpwlwu
hwjinwpwnpnieniuubphtu, www, huswbu Gpbind Ep twnwpwuph bwjuwnbwwihu
hpwyniuphg, npwup wpdwuwunw Ehu wnwyb| pwpép wwonwwuniejwu dhwju
wju ntwpnud, Gpp wnusynd Ehu ubpwybunwywu hwlwunieginiuubiphtu: Swulwgwd
wwpwqgquwjnud  wunbnejwt  pwpngsniginiup  Gppbits sEp Ywipnn ogwnyby
pwnwpwlwu  Ginypubpph  hwdwp  Uwjuwwnbujwsd  wwonwwunieinluhg:
Uw hwunmwwnynd £ dhowqquihu G Gypnwywlwu  hpwyniupnd  wnbinipjwt
pwpngsniypjwu  ppbwlwuwgdwdp,  npp,  win ppwyniwph  hwdwdwju,
wuhpwdbon Ep hwunt fuwnwnnugjwu Gi wpnwpnejwu, huswbu Gr punntd
funpwlwunyejwu, nwuhqdh G wjwujwgnEwt  wwjpwpbint  hwdwp:
Wu wnnwny, Yppwnbh dhowqqwiht thwunwenpbpp  wnwpptpwynd  sEhu
duingunid gbnwuwwunipjwu, dwpnynypjwu nbd ninnwd hwugwagnpdniejniuutiph
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nt  wwuwbpwqdwlwu hwugwagnpdniejniuutiph dhobit  GL whwnnieiniuutiph
hwjtignnnipjwutu thu pnnunwd npwug wnlwjniejwtu hwunwndwu Gnwuwyubpp:
Uwutwynpwwbu, wju thwuwnwpnpetinh hwdwdwu' wjuwhup
hwugwgnpdnipniuutiph  dfunnuwdu  optiupn  wpgbitint  hwdwp  wywpuwnpp
Uwhiwwwdwu skp npwug' npbis dhowqquiht nunwpwuh Ynndhg dwuwsywd
(hubiint hwuqwdwupp, husp hwdwhntus Ep UL-h gnpdniutinuejwu hpdpnud pulwé
[pwgnigswwunyjwu  ulgpniupht, hwdwdwju nph’ wqquihu  nwwnwpwuubpp
hwdwp  uygpniupwht - hwpg  tp dhowqquihu  hwugwgnpdnipniuubp
Ywwwpnnubipphu ywwndbp:

q) THwwnwpwuph quwhwwnwlwup
i) Canhwbnip ulgpnitipinp

(a) ‘nudbughuyh 10-pn  hnndwdh  2-pn Yliph  wyb
wwhwgh  Yppwndwl  JGpwpbpuy,  pupp nph’
dhowdipnigynitp  wbypp £ hup «wbhpwdtoy ...
dnnnypnwywnwlwt hwuwpwlynipnianid»

196. Cunhwunip  ulygpnupubpp, npnugny quwhwuwynd £, pbE  wprynp
wnwwhuwjinybint wquiinntejwu hpwyntupu hpwgub)nt ujwundwdp
dhowdwnniejntup tnG| E «wuhpwdtywn dnnnypnwywpulwu
hwuwpwynieiniunw»  Ynugtughwih 10-pn hnnwdh 2-pn Yhwnh  hdwuwnnd,
hunwynptu wdpwgpywsd Gu twwnmwpwuh bwhuwnbwwihtu hpwyniupnid: huswbu
ugyb| £ Mwjwwnh Ynndhg, npwup ytipstipu ytpwuwhdwuyt| 6u Uniypdwti nwbhbi
uinthuti pnnbd cytyguinhwih [Mouvement raélien suisse v. Switzerland] ([JUM [GC]],
rhy 16354/06, § 48, UhPET 2012 pwlywu) G Eupd; Hthpbunpu hbpbnubpuit
pannbd Uhwgywy dwquynpnipjwi [Animal Defenders International v. the United
Kingdom] ([UM [GC]], rhy 48876/08, § 100, UG 2013 pywlwl) gnpdtipnid Gi
Ywpnn Gu wdthnth ubpywjwgyb| hbnbyw Yepw.
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()  Upunwhwjinybiint wquunnipintup dnnnypnwywpwywu hwuwpwyniejwu
hhduwpwpbiphg dGUu £ GL npw wnwoptpwgh nL jnipupwuynip  wuhwunh
hupuwhpwgdwu hhduwywu wwjdwuubphg dbyp: tw nwpwdynwd £, hwoyh
wnubiny  Ynudtughwjh  10-pn hnnwédh  2-pn YGwp, ny  dhwju  wju
«inbinGynieyniuuph»  Ywd  «qunwihwpubph»  Jpw, npnup punniuynid - Gu
pwpbhwényejwdp Ywd hwdwpynd B wuduwu Yuwd ywpquuwbu' sbgnp, wyibi
upwug, npnup Yyhpwynpwlwu Gu, gugnn Ywd ypnndytgunn: UWn Gu wwhwugnid
pwqdwlwpoénieiniup, hwunnipdnnulwunyeiniup b jwju dnwodkjwybpwp, wnwug
npnug «dnnnypnwywpwywu hwuwpwynyentu» [hubp sh Ywpnn: 10-pn hnngwénid
uwhdwujwsh hwdwdwju' wju  wqwungniuhg  Jwpnn  Gu twuwwnbuyby
pwgwnniejniuutip, vwlywju npwup wbwp E dGyuwpwudbu ubn hdwuwnny, b
gwulwgwd uwhdwuwthwynw Yhpwnbint wuhpwdbonnieniup wbwnp £ hwdnghy
Ytpwny hhduwynpyh:

(i)  10-pn. hnnwsdh 2-pn YoGwnnw «wuhpwdbyn» woéwywup tpwuwynd k
fuhuwn hwuwpwlwywu wuhpwdbipunniejwu wnlwjnypniu: Pwpadn
wwjdwuwynpynn Ynndtphtu yGpwwwhywsd b hwjbignnulwu hwgnpniejniuutiph
opowuwl' quwhwwnbint wjnwhuph wuhpwdbonnewu wnlwjnyeiniup, uwlwju nuw
ubpuinpbu hinfujuwwygqwsd £ Gypnywlwu Yepwhulynnnigjwu hbwn' pungplybing
npw Yhpwndwu ybipwptpjw| optiupubinu nu npnanudutipp, wugwd wju npnanwiubipn,
npnup Yujwgynud Gu wuwlu nwunwpwuubiph Ynndhg: <Gnbiwpwp trwnwpwuu
(hwgnpywd Ybpouwywtu npnondubip Ywjwgubiint wju hwpgh ybpwpbpw, pL
wprynp  «uwhdwuwthwyndp» Ywpnn £ hwdwwnbnbh |hub] wpunwhwjnybin

wquwunniRjwu htwn:

(1) fwwnwpwup swybnp £ unwudup hpwydwunt wqgqwiht hofuwuniegyniuutipp
lhwgnpnieyntutbipp, w)| wtwp k£ ypwuwih 10-pn hnnjwdh 2powuwyutipnid upwug
Ywjwgpwd npnanwdubipp: Uw sh bpwuwynid, np twwnwpwuh ybpwhuynnnyeiniup
uwhdwuwthwyyn £ wju hwuquwdwuph hwunwwdwdp, np hofuwunyeiniuubipu
hptug hwjbgnnnieniut ppwywuwgnpt] Gu nnowdhwn, 6ogpphin G pwpbijuhné
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Ytpwny: Uw vowuwynd L, np TFwwnwpwup wbwp £ dhowdwnnyeniuu
nwnwuwuphph wndywp gnpdh 2powtwlubpnud’ Ytipohuu nhunwpybind npwbu dby
wdpnnonieinitu Gu npnoh, R wprynp wju hwdwswih £ bGnb hGunwwunynn
hpwywswih twywwnwyhu, Gi pE wprynp wju wpnwpwgubint hwdwp wqgqujhu
hofuwunieniuutiph Ynndhg ubipuwjwgywsé hhduwynpndubipp YGpwpbipbh Gu G
pwywpwn:  Wnwhuny, “Gwwwpwup wbwp Lt hwjwunpwuw, np o ndug
hofuwunteiniuubpp Yppwnby Gu 10-pn hnnjwoén wdpwgpywd ulgpniupubippu
hwdwwwwwufuwunn  swihwuhoubp G hhdudb, Gu  JGpwpbpbih  hwuwnbipp
punnwubih guwhwwdwu ypw:

197. Ujnw uygpniupp, npp hGnbinnwywunpbu obonwnpdb) £ Ywwnwpwup
UwuwntGwwihu hpwyntupnid, wju £, np Ynuydbughwih 10-pn hnnwdh 2-pn YGwnp
phs inbin £ nwihu punwpwywu ptdwubph 2nipg wpunmwhwjngbint Ywd hwupwjhu
hGwmwppppnieintu - ubpywjwgunn  hwpgbph  2nipe  pwuwybébph  uywwndwdp
uwhdwuwpwynwubp Yppwnbine hwdwp (nb'u, b phdu 2w wy Yéhnubpp,
dhtignnyt puinnbd Uhwgyw Gwquynpnipywt [Wingrove v. the United Kingdoml,
1996 pYwywuh untdpbph 25, § 58, Rbtynygulin 1996-V, Lbwut punnbd
rnipnphuyh [UM] [Ceylan v. Turkey [GC]], rhy 23556/94, § 34, UhG 1999-1V, ti
Jbpbiinwd hhpwwnwYJwd' Eupd) Yhpbunpu bupbputth gnpdp, § 102):

(B) ‘4ntuybtughuyh 10-nn hnnywdp Gi 8-nn hnnywdp
hwywuwpwlpnbint yapwpbpjw

198. Wu punhwuniyp ulygpniupubipp, npnup Yppwnbih Gu wju gnpdtipnud,
npnugnud whwp £ Ynugtughwih 10-pn hnnwdénd wdpwagpywd wpunwhwjinybint
hpwyniupp  hwywuwpwypnti Ynuybughwh 8-pn hnnwdnud  wdpwagpywsd
wuduwlywu Ywupp hwpgbiint ppwyniuph htin, vwhdwuyt] Gu Yrwwnwpwup UGS
wwjwwh Ynndhg' bnti <wundbpt punnbd  Yepdwihugh  (phy 2) gnpénud,
(lum [GC]], rhy 40660/08 b phy 60641/08, §§ 104-107, UhE 2012 pqwlwu) b
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Uitpu Uwyphtqgbin Ej-8h-t ptinnbtd YGpdwbpuwyh [Axel Springer AG v. Germany]
gnpénuwd ([UM [GC]] rhy 39954/08, §§ 85-88, 2012 pywlwuh thGwpdwph 7):
“tpwup Ywpnn G wddhndg ubipyuwjwgyb) hbunbyw) Yepw.

()  Wuwhuh gnpdtinny bjpp swbinp £ wwpptin (hup’ wwjdwuwynpdus wi
hwuqwdwupny, pE qwuqwwp ubpywjwgyt £ 8-pn hnnywsdh hwdwdwju wju
wudh Ynndhg, ny hwunhuwgt) £ wnjw| hwjnmwpwpnigjwtu wnwplwu, rE 10-pn
hnnwdh hwdwdwju wju wudh Ynndhg, n wpb| £ win hwjwmwpwnnieiniup, pwuh
nn, pun Enypjwu, wju hnnwdubpnd wdpwgpwd hpwynitupubipu wpdwuh Gu
hwywuwp hwpqwuph:

(i) 8-pn hnnywdh hbn hwdwwywwnmwufuwunie)niut wwywhnybint dhongubipp
punpnuygjwtu  hwpgu  wuhwwubph'  upwug  Jdhobit  hwpwpbpnuygniuubph
Ywpgwynpdwu ninpnind  uygpntupnpbiu npnaynd £ Pwpdp wywjdwuwynpynn
Ynndp hwjbgnnulwu |hwgnpnieiniuubph opowuwynd’ wulwiu upw Yypw npdwd
wwpwwynpnipjniuubiph npwywiu Ywd pwgwuwywu (hubiing: Snjnieintu niubu
wudtwlwu Ywupp hwpgbiint hpwyniupt wwywhnybint nmwpptp Gnwuwyubp, G
wwpunwynpnigjwu  punyep Ywiuwd  wuduwlwu Yuwuph Ynulypbn' fuunpn
wnwnplyw wuwbywnhg:

(i) Ldwuwwbu, Ynudbughwih 10-pn hnndwsdh  hwdwdwju®  Pwpdp
wwjdwuwynpynn Ynndbphu JGpwwwhynd £ hwjignnuywu [hwgnpnyeiniuttipp
opowuwl'  wpunwhwjnybine wquwneywu  hpwyniuph  wwwhnddwu  hwpgnud
dhowdwnnigjwu  wuhpwdbownnieniup  Gr wjn  wuhpwdbonniypwt  wunhbwup
quwhwunbhu:

(iv)  Wunwdbuwjuhy, hwgnnuywu  [pwgnpnigyniuubph 2powtwyp
ubpuinpbu hinfuuwwygdwsd b Gypnywlwu Yepwhulynnnigjwu hbwn' pungpybing
npw  Yppwndwu Jbpwpbpjw| opbuunpnypniut nu npnanudubpp’ wuquid  wju
npnanwdubipp, npnup wjwgynid Gu wulwiu nwwwpwuutph Ynndhg: “twwnwpwup
hp ytpwhuynnuywu gnpdwnnypt hpwlwuwgubijhu swybiwp £ unwudup hpwywunt
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wqgqwjhu nwwnwpwuubph hwgnpniegyniuubpp, w); wbwnp £ yGpwuwh wndjw) gnpdh
opowuwlubpnud' wyju nhwnwpyting npwbu JdeYy wdpnnonieniu, upwug Yuwjwgpwd
npnandutiph  hwdwwnbnbihnyeiniup Ynugtbughwih wju npnyeutiph htw, npnup
wnwy tu pwaybi:

(v) Bprbt hwjwuwpwyondwu gnpdwnnyplu wqquiht hotuwunyeniuutipp
ynndhg hpwlwuwgyt| £ twwnwpwuh bwiuwnbwwihu hpwyniupny uwhdwugwd
swihwuhoubpp  hwdwdwju, www “wwnwpwuhg Ywwhwuoybh  dwupwyzhn
hhduwynpnuwubp' upwug mbuwytnu hp wbuwybnny hinfuwphubint hwdwn:

199. <wdbdwwnwpwp ybpotipu, Ubuniti pinntd aninphuwyh [Aksu v. Turkey]
gnpdnw (UM [GC]], phy 4149/04 tv ghy 41029/04, § 67, UhGT 2012 pqwlwl)
Ywuwwpwuh UGS ywiwwp jpwdowlb) £ updwd Jbepohu wwhwuop' uwhdwubiny,
np tipbt wqqwhu hofuwunieniuutiph Ynndhg wwwhnyywé hwywuwpwyonnipniut
wupwywpwn Ep dwutwynpwwbu  wjiy  ywwbwnny, np  fuunpn  wnwpluw
hpwynitupubiphg nptit  dGyh  Yupbinpngeniup - Ywd  gnpdnnnygjwt ninpwp
wwwowbnptu  hwodh skp wnuybl, www hwbgnnulwu [hwgnpnyeiniuttipp
2nowiuwlp ukin Yhubp:

i) Ttwypwpwbh' hwdwwwgpwopowt - bwpiwnbuught
hnwinitipp

(a) Fudpuyhti hbptnienitip G bwputihtiinh
htinhtwynysnitip

200. Uyunth gnpdénuwd (Ybpbiind hppwwnwlyyws, §§ 58-61 L 81) Ttwunwpwup
gt k, inter alia, np npbit ERUhY fudpht pwgwuwlwtu Yuwpdpwunhwbip ybpwaptip
npnawyh dwwpnwyh hwuubiint nbwpnwd Ywpnn £ wgnb| wndjw) fudph hupunyejwu
ghunwygdwu G npw wunwdubiph hupuwquwhwwnwlwuh G hupuwyunwhnyepjuu
htin Yuwwywsd qquguntuputiph ypw: LGnbiwpwn, nw Ywpnn Ep wanb] upwug
«wuduwlwu Yuwuph» Yypw' Ynuytughwyih 8-pn hnndwdh 1-hu Ytwnp hdwuwnny: Uju
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hhdpny TFtwwnwpwup gt Ep, np qupnyep, npp dwdwuwy qusniwlwu dwagnid
niubignn wudp, nd yhpwynpybi Ep @npphwjnud’ gppnud B pwnwipwund qusniubiph
dwuht  hpwwwpwywd wbpunbiphg b wwhwuoki Ep  thnfuhwwnnignid,
wnusynwd Ep wyn hnnywdhu:

201. Mnuphuipphtit ptinnbd Mypwhtiwgh [Putistin v. Ukraine] (ehy 16882/03,
§§ 33 tiL 36-41, 2013 pYwlwuh unjidptph 21) gnpdnwd Ftwwnwpwuu punniub £, np
Uwfuunt htinphuwynientup npn2 hwugwdwupubipnwd Ywpnn £ wgnb) «wuduwlwu
Ywuph» GL hupunipjwu Yypw, Gr htGnbiwpwp Ynuybughwih 8-nn hnnywsh 1-pu
ytwp gnpdnnnipjwu ninpup wpwdynd £ npw dpw: Wn hhdpny “twunwpwup
gt Ep, np Gpypnpn hwdwouwphwiht wwnbpwqdh dwdwuwy Ypbiind nbinp
niubigwd hwynuh pninpnwiht hwunpwydwu dwuhtu [pugpnd  hpwwwpwyywsd
hnnywdp (nph pnjwunwynyeiniuhg Ywnpbih Ep hGnbinggniuubp wub), b ywpnu
Mnunhuinhuph hwugnigyw| hwypp, npp hwjnuh $ninpnjpun tp G dwutwyglb) Ep
w)n hwunhwdwup, hwdwgnpdwygtb| Ep FGunmwwnih htw), LG wuninnwyhnptiu
b uwqugnyu swihny, wgnby Ep wwpnu Mnunhunpup® 8-pn hnnwsdh 1-hu Ywnny
wdpwapywd hpwyniupubiph Yypw:

202. Gptwwpp G wyp punnbd Uinybuhwih [JelSevar and Others v. Slovenia]
((npnpnud  [dec.]), phy 47318/07, § 37, 2014 pJwlwuh dwpunph 11) gnpdnud
Twwnwpwup bWdwuwwbu punnwb] £, np bwjuune hGnhuwynigjwtu uluwwndwdp
ninudgnieiniup  gpwlwu  gbinupybunwlwu  untindwagnpdniejwu  dhongny
Ywpnn Ep wagnbp wush' Ynudbughwih 8-pn hnnwsdh 1-hu Yewnnd wdpwgpjwd
hpwyniuputinh Ynw:

203. 2niquipypiht pannbd Mnwwwuypwiup [Dzhugashvili v. Russia] ((npnanid
[dec.]), ehy 41123/10, §§ 26-35, 2014 pYwlwuh nbGlywbtdpbph 9) gnpénw
Ttwuinwpwup hhduygb)] Ep wju Gupwnpnygjwu ypw, np pugpnd hpwwywpwyywsd
Gpynt hnnwsd, npnup wnusynud Ehu nphdnWdwwnnih wwwh' bnup$  Unwihup
wwwndwlwu nbGpwlwunwpdwup, wqnb] thu Ynudbughwih 8-pn hnnywsh 1-pu
Yownnd wdpwagpyws' upw ubhwywu hpwyniupubph Yypw:
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(B) Pnunygywt i «wnpbinipyuti pwpngsnyejwb» Ynstpp
204. Twwwpwupu Yny £ wpydtp hwoyh wnub Ynuybughwih 10-pn hnndwdh
Yppwnnudp dh owpp gnpdtiph 2powtwlubpnud, npnup wnusybp Gu  wjuwhup
pwuwynp b ny pwuwynp hwjnwpwnpnieiniuubph, npnup Gupwnpynw k, np
pnunypjwu, wwnbniejwu Ywd wuhwunnipdnnuywuntejwu wihp Ehu pwpdpwguntd
Ywd  wpnwpwgund  thu  npwup: Suwhwwbijpu, pHE  wpryynp  wjuwhup
hwjnmwpwpnueyniuubph htnpuwlubpph Ywd  bppbdu  hpwwnwpwyhsubpp'
wpunwhwjunybipnt wquinnijwu hpwyntuph hpwgdwu uywundwdp
dhowdwnigyniuutipp bnp  Gu «wubhpwdbon ... dnnnypnwywpwlwu
hwuwpwynieintunw»' hp twjuwnbwwihu hpwyniupnd Erwlybpwywsd punhwunip
uyqpniupubiph (nyup ubippn, ‘twwnwpwup hwayh £ wnb) dh pwuph gnpdnuubp:

205. Htpwughg  dGYu  wnugynid £ wju hwpghu, pt wprynp  nyjwg
hwjinwpwpniejniuubpt wpdtp G Jwpjwd  pwnwpwlwu br unghwjwlwu
hwdwwbpunph  wwpdwuubpnud.  winwhuph  hwdwwnbpunh  wnfw)nyeintup
hphduwlywund wwwbwn L hwunhuwgb, np “twwnwpwutu punniuh  wjuwhup
hwjinwpwpniejniuutph nbwpnd  npnawyh  dhowdwnnentt Yuwnwpbint
hhduwynpjwé |pubip: Oppuwlyubpp ubpwnnd Gu 1980-wywu G 1990-wlwu
pYwlywuubiphu (dnipphwih hwpwy-wnbitpnid LUY-h (2pnuunwup
wofuwwnwynpubph Ynwuwygnipyniu' wuophuwlywu ghudwsd Yugdwlbpwnieiniu) b
(Gnipphwjh wudwnwugniejwu nidbipp dhobit inbinh niubigwsd ghugwé pwfunwiubiph
onipg unbindJwd jwpjwd Jpuninpunp (nb'u RQwbwb pbnnbd Gnipnphuyph [Zana v.
Turkey], 1997 pJwlwuh undptiph 25, §§ 57-60, RGYnygutin 1997-VIl, Uiniptlt
pannb&d dnipppuyp (phy 1) [UM] [Sitrek v. Turkey (no. 1) [GC]], rhy 26682/95,
§§ 52 ti 62, UPG 1999-IV, tiv Uniptiytr ptnnbd (ninphuyh (ehy 3) [UMN] [Siirek v.
Turkey (no. 3) [GC]], ehy 24735/94, § 40, 1999 pywlwuh hnyhup 8), fEnipphwjntd
2000 pYwlywuh nbGYnbdptpphu  pwuwnbpnd  wnbnh  niwubgwd  Jdwhwpbp
quwugywowjpht  wulbwpgnieiniuubph  hGwGiwupny  wnwowgwsd  dpuUniNnpup
(nE'u Swpwpwonnit ti Uuygpipts puinntd @nipnphuyp [Falakaoglu and Saygili v.
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Turkey], rhy 22147/02 bt phy 24972/03, § 33, 2007 pqwlwuh hniwdwph 23, G
Uwygpipt Gt Swywpwoniniti pinnbd faninphuyh (phy. 2) [Saygili and Falakaoglu v.
Turkey (no. 2)], rphy 38991/02, § 28, 2009 pywlwuh thtwnpuph 17),
bpwuuhwnd  ny  GBypnwwgh G hwnwwbu  dnwnygdwtu - ubpgqwnpwiutiph
hunbgpdwu htn Yuwywsd fuunhpubipp (nb'u Jbpbind hppwnwlywsd' Unywit G
wyp, §§ 38-39, tiv Lp MGut punnbd Spwbupwyh (npnanid) [Le Pen v. France (dec.)],
phy 18788/09, 2010 pwywuph wwphh 20), huswybu uwbr  Lhundwnd
1990 pYwlywuht wulwfuniyejwu YyGpwhwuwmwnnwhg Yund dwdwuwly wug wqguihu
thnppwdwuunyeiniuubpp  hbnn - hwpwpbpneyniuubpp  (nb'u  Pwguppt-Lhinhpbatu
punnbd  Lhippduyp  [Balsyté-Lideikiene v. Lithuanial, phy 72596/01, § 78,
2008 pYwlwuh unjtdpbiph 4):

206. UGY wy gnpénu £ wju, bt wprynp hwjwnwpwpnipnituubpp, npnup
wpnwpwghnpbu dGluwpwudb] G nhwnwpyyb Gu ppbiug wudhowlwu G wju
hwdwwbpunnd, Ywpnn Gu pulwyby npwbu pnunejwu nbd ninnuyph Ywd
wuninwyh Ynsbp Ywd pnunyejwu, wwnbiniejwu Ywd wuhwunnipdnnuywunipjwu
wpnwpwgnd (nb'u, h ghyu wy Jéhnubph, bPbowit punntd rdnipphuyp [Incal v.
Turkey], 1998 pywlwuh hnwhup 9, § 50, Rtynygutin 1998-IV, (tpbinid
hpowwnwyJws' Uniptyph (phy 1) gnpdp, § 62, Oqqmipn Ynmunbda punnbd
rdnipphuyp [Ozgiir Giindem v. Turkey], phy 23144/93, § 64, Uht"% 2000-lIl,
Ynwuryniqu ptnnbd 3nipppuyp [Giindiiz v. Turkey], rhy 35071/97, §§ 48 by 51,
UhtT 2003-XI, bpbind hhpwwnwydwsd' Unywi i wyp gnpdp, §§ 39-41 Ly 43,
Jbptiind - hhpwuwnwldwd'  Puupin Lhnbgypbubh qnpdp, §§ 79-80, Ybiptinud
hpowwnwlyws' Dtnpbh qnpdp, §§ 69-73 L 78, Ytiptiinud hhpwwnwlyws' <pgp nie-
[Gwhphpp Ge wyp gnpdp, § 73, Jbpbind hppwwnwlywsd' Ywupdwunidangdp n
Uwjpwipwingh gnpdp, §§ 107-112, Swpbpt punnbd <nibqupphuyh [Faber v.
Hungary|, rhy 40721/08, §§ 52 L 56-58, 2012 pwlwuh hnihuh 24 G bipbinid
hpowwnwyws' dnbuyph gnpdp, §§ 64-67): Un hwpghtu quwhwwnwlwuubp wnwihu
Twwwpwup hwnwwbu qquntu Ep  punhwupwgunn  hwjwnwpwnpnieiniuutiph
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uywwdwdp, npnugnd hwpdwynnwywu nhppnpnond Ep ujuunynd dh wdpnng
Eeruphy, Ypnuwlwu Ywd wy fudpbpp  uywwndwdp, Ywd npnugnd  npwup
ubpyuwywgynd Ehu puwgwuwlwu (nyup ubppn (nb'u Unjpnt punntd Spwbiupugh
(npnanud) [Seurot v. France (dec.)] rhy 57383/00, 2004 pwywuph dwjhup 18,
Joptiind  hppwwnwyJws' Unywt G wyp gnpdp, §§ 40 bLi 43, bt Jbpbinud
hhowwnwlyws' Lp Mbup gnpdp, npnup pninpu | yGpwpbpnud Ehu Spwtupwynud ng
Bypnwwlwu G hwnwwbu dnunydwuwlwu Gpyputiphg ubipqunennubph dwupu
punhwupwgywsd pwgwuwlwu wywwmlbpwgnwubphu. Unpynint ptinnGd Uhwgyw
[dwquynpnipjwi (npnand) [Norwood v. the United Kingdom (dec.)], ehy 23131/03,
UhtT 2004-XI, npp ybpwptipnw tp Uhwgjw) (Gwgqwynpniejniuntd gunuynn pnjnnp
dnwnydwuubpht 2001 pwlwuh ubwwnbdptph 11-hu Udbphlwih  Uhwgjw
Lwhwuqubpnd nbinh niubigwd whwpblswywu gnpdnnnipniuutiph htinn Juwnn
hwjinwpwnnigniuubiphu. 4. M.-b G wyp pbnnbd Lhwuipwip (npnanwd) [W.P. and
Others v. Poland (dec.)], phy 42264/98, 2004 pywlwuh ubiwwnbdpbiph 2, G. Mwyb;
bywandt punnGd Mnwwupwbp (npnpnwd) [Pavel Ivanov v. Russia (dec.)], phy
35222/04, 2007 pywlywuph thGunpdwph 20, npnup Gpynwtu b yGpwpbpnud Ehu
pnint hwlwubdwlwu hwynwpwpnipniuubppu. Jepbinad hhpwunwyjws' dapbih
qnpdp, § 71, npp Jbpwptipnd Ep Peghuwynd ng - Gypnwwlwt Gphpubiphg
ubpqwnpennutph hwdwjupubpp npwbu hwugwdhn dhwynpndubip ulwpwagpnn
wmbuwybwnubiphu, <hqp nye-fdwhpppp Gr wyp gnpodp, § 73 G Ywuphdwpuniangdph ni
Uwypwpuwingp gnpdp, § 107" Gpynwu £ ybpbiind hppwwnwydws, ybpwpbpnd Gu
hpGwubph, bupwtih MGnnjwu G, punhwupwwbu, wpbwnunph  nGd
pnunipniuutpht ninnqwd ninnwiyh Ynskiphu, no dGnbuinp G wyp punnbd
Ccybinpwyh [Vejdeland and Others v. Sweden] qnpdp, phy 1813/07, § 54,
2012 pwlwuh thGwnpdwpp 9, npp JbGpwpbpnd Ep wju wunnudubphu, np
hwdwubinwdnjubipp thnpanud Gu dbnd ubipywjwgut] dwulwwnontejwu Gpbinypu ni
hpGup Gu Wwwnwufuwuwwnnt UhUY-h tit dbhUL-h nmwpwddwu hwdwp):
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207. Ttwwnwpwup twbe npwnpneniu £ nwpépb] hwjunwpwpniegniuubpu
wubnt abithu Br npwug' Juwuwlwp hGnbwupubph hwugbgubine ninnuiyp Ywd
wuninwyh niuwynyejwup: dbpngpjwih dwuhtu un ophuwlubiphg & Lwpwpwpl
pannb&d Gnipphuwyh [Karatas v. Turkey] gnpdp (UM [GC]], phy 23168/94, §§ 51-52,
UhGT 1999-1V), npnbn wju thwuwnp, np hwjnwpwpneniuubpu wpybp Bhu
pwuwuwmbinénypjwu  &tind G ny qwugwdwihtu [pwunynipjwu  dhongubipny,
hwugbignt) L wju tqpwlwgniejwu, np dhowdwinnieiniup skp Yupnn wpnwpwgyb
hwwnty  wujunwugnpjwtu  hwdwwbpunny, npp Ywpnn  Ep phubp wy
hwugqwdwuputipnud. dbiptjh gnpdp  (Ybptitnid  hppwwnwlywsd, § 76), npunnbin
hwjwnmwpwpniejniuutpu wpdbp Ehu punpwlwu pnnighyubipnd, pusu wybih Ep
ninbwgnb| upwug Ynndhg thnfuwugynn' funpwlwunypyudp b wnbinyeyudp h
hwnnpnwgpnipjwu wanbignyeintup. Hniunynigh gnpdp (Ybipbiind  hhawwnwyyws,
§§ 43-44), npnbin hwjwnwpwpnieniuubp wpybp Ehu dp  hGnnuunwpwuwybéh
pupwgpnid, nph punypp Gupwnpnd Ep wwppbp hwpgbph 2nipg wmwpwpunye
Ywpsdhpubph  wpwnwhwjnnd, husp dendwgpt]p Ep npwug pwgwuwlwu
wqgnbgnieiniup.  Swpbiph gnpép  (Ybpbind  hppwunwydws, §§ 44-45), npuintin
hwjinwpwpniejntut wpnwhwjnynw Ep dhwjy hwupwhwywph Jwjpnwd npnop
fuwnwn &tind wwhbny, npp wuqwd Grbt win hwupwhwlwph pupwgph Ypw
npbil; wanbignyeyniu niukighy Ep, www wju fupun uwhdwuwhwy En. Ynbiwgh gnpdp
(Ytpbind hppwwnwydws, §§ 64-69), npinbin hwjnmwpwpnyeniut wpunwhwjnygnid Ep
dtd pyny qusnt puwlsniginiu niubtignn gynintpnud wuglwgynn nwqdwlywu néh
Gpetiph  Jdhongny, npp, hwoyh wnubind <niwugqwphwind  wnlw  wywwndwlwu
hwdwuwnbipuwinp, swpwagnipwy uppbipwuqutp Ep Ypnud. Ge dGnbutnp Ge wyp gnpdp
(Yepbinwd  hppwwnwyywsd, § 56), npnbn  hwjnwpwpnyeniuubpu wpdbp  thu
dhouwlwng nwpngh wowlybipinutiph wwhwpwuubpnud pnnuywsd pnnighlubipnid:

208. Jbpnupw| pninp nbwptipnu gnpdh Gipp wybh 2nwn wwydwuwynpywd Ep
upwuny, np wwppbp gnpdnuubipu nwnwWuwuppgt] Ehu wy gnpdnutbiph hbiwn
hwdwygnypjwdp, w) ny L jnipwpwusnip wnwudhu: LAwu wnbuwyh gnpdh
ujwwndwdp twwnwpwup dnnbignidp upnn £, wjuwhuny, punypwagnybip npwtiu
hwdwuwnbipuinhg fuhun Yujuwsd:
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y)  <ninpnuippp dhupndp G bwghuypwlwt - nbdhd
9
ynndhg hpwagnpdywsé hwhgwqnnpdnyaniiiinh htpn
Ywwywd djnwu hwyippwpwnpnysyniiinp

209. Lwpuypu <Cwuduwdnnnyu wnusyby £ Ynugytughwih 10-pn hnndwdh
opowuwyubtipnd dh owpp gnpdtiph, npnup Ybpwpbpnud Gu <ninpnuwinph dfunmdwut
nt bwghunwwu ntdhdh Ynndhg hpwgnpdywd hwugwagnpdnieiniuutiph hbwn
Ywwywsd djnwu hwjnmwpwnniginiuubphu: Uu wyn pninp gnpdtipny quuquwnubipp
dwuwslk £ wupunnublh (wb'u  X-& punnbd  YGpdwipugh twpbught
Lwbpwuwbwpnysywt [X. v. the Federal Republic of Germany|, phy 9235/81,
Cwuduwdnnnyh 1982 pqwlwuh hnihuh 16-h npnanwd, Npnonwdubip Ge gBYynygutp
(NR2) 29, ke 194. ro-u punntd PbLighuyh [T. v. Belgium|, rhy 9777/82,
Cwuduwdnnnyh 1983 pwywuh hnihuh 14-h npnpnud, N2 34, Lo 158, <-b, d-u,
M-t G Y-t punnbd Uduippppuyp [H., W., P. and K. v. Austria], rhy 12774/87,
Cwusuwdnnnyh 1989 pwlwuh hnyunbdpbph 12-h npnond, N2 62, Lo 216.
Opttiupbingbint ptinnbd Uduippphuyp [Ochensberger v. Austrial, rhy 21318/93,
Cwuduwdnnnyp 1994 pdwlwuh ubwywbdpbph 2-h npnond’ shpwwwpwyjws,
dwybtinhtt  ptinnbd  YGpdwbpuyph  [Walendy v. Germany|, prhy 21128/92,
Cwuduwdnnnyh 1995 pwywuph hntujwpph 11-h npnond, N2 80-U, Lo 94. rHadbnt
punnbd Yepdwihwyh [Remer v. Germany], phy 25096/94, <wuduwdnnnyh 1995
pywlywuh ubwwbdpbph 6-h npnonud, N2 82-U, Lo 117. <nbuphll punnbd
Uduinppwyh [Honsik v. Austria], phy 25062/94, <wuduwdnnngh 1995 pwywup
hnyuntdptiph  18-h  npnpnid, N2  83-U, Ly 77, SQbGpdwbpuyh twghntiwg-
nGdnypwipwlwi Yynwuwlygnipyut Ujnibpub-dbpht Pwdwppw
ywpwowpnowtiuyht Ywqdwlybpwnipniut punntd Qbpdwbpwih
[Nationaldemokratische Partei Deutschlands Bezirksverband Miinchen-Oberbayern v.
Germany|, phy 25992/94, <Lwuduwdnnnyp 1995 pyqwlwuh unbdptph 29-n
npnnid, N2 84-U, ko 149. Mtbphwtntit punnbd Uduippnphuwyp [Rebhandl v. Austrial,
phy 24398/94, <Lwudsuwdnnnyh 1996 pJwlwuh hnudwph 16-h  npnonid,
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shpwwwpwyqws, Uwpbt punnbd Spwbupuyp [Marais v. France], phy 31159/96,
Cwuduwdnnnyh 1996 pqwlywuh hniuhuh 24-h npnond, N2 86-F, Ly 184, "F.h.-U
punnbd Yepdwupuygh [D.1. v. Germany], phy 26551/95, <wuduwdnnnyh 1996
pywywuph hniupuph 26-h npnpnud, shpwwwpwywd b Lwpippdwat  punnbd
Uduipnppuyp  [Nachtmann  v.  Austrial, phy 36773/97, <Lwuduwdnnnyp
1998 pYwlywup ubwwnbdptph 9-h npnonud, shpwwwpwyjwsd): Wn gnpdtpnud
Lwuduwdnnnyp hwunhwb] Ep wjuwyhuph hwjwnwpwpnieniuubph, npnup gpbipb
dhoin wnyb) Ehu uwghunwlwu hwjwgpubip niubignn Ywd uwghunmwlwu ntdhdny
ngbiguswd pwpdnudubiph hbun Yuw niubgnn wudwug Ynndhg, npnup Ywulwdh
wwy thu nund twghunmwlwu nbdhdh Ynndhg dhihnuwynp hpGwubiph nbd
hpwlwuwgywd hwjwdwupubph G puweouodwu huynipniup, wunnud Ehu, np
<ninpnuint «wupunntubih unwn Ep» G «upnuhunwlwu  fuwpbpw)nientu», npp
hnphudty  Ep  npwbu  pwnwpwlwu  onppdwu  dhong, dfunnud  Ehu
hwdwybunmpnuwgdwtu Gwdpwpubph gnniegntup Ywd wpnwpwgund wju Yud
wunnd, np wyn Gwdpwnpubipnwd ququwfughyubip Gppbik gnnye)niu s6u niutigh|, Yud
npwugnd futinnwdwh wpjwd dwpnlwug phyp dtdwwbiu swihwquugywsd Lk Gi
wbfuuhywwbu wuhuwphu: Lowd whwnnyenwubiph Wwwndwywu thnpdhtu hwéwfu
wunpwnwnuwny' <wuduwdnnnyp udwu hwjnwpwpniyeiniuubpp punewgnby b
npwbtiu nwnudgnieiniu hpbwlwu  hwdwjuph  WYwundwdp G, pun  Enpjwl,
Uwghunwywu gunwthwpwfununiRjwu htiwn Yuwwws, husp
hwywdnnnypnwjwpwywu £ & dJwpnnt  ppwyniupubiph  wmbuwuyniupg'
wupwpbuwywuwn: Wu  wyn  hwjnwpwpnyeniuutpp hwdwpb]p £ nwuwjwlwu
wwnbinieintt, hwjwubdwlwunyeinu Gr wjjwwnjwgnyeiniu hpwhpnn G npw hhdwu
Ypw Ggpwlwgpb| tp, np upwug tfwwndwdp ppbwlwu gnpdny nwwnwwwpunnid
Yppwnbp «wuhpwdbion [Ep] dnnndpnwywpwlwt  hwuwpwyniejniunwd»:  Ujn
gnpdtiphg npnputipnud <wuduwdnnnyp hhdp £ punniubp 4nudbughwih 17-pn
hnnwdp' npwbu  oqunipyniu YUnudbughwih  10-pn hnnwsdh  2-pn Yhwnp
dyuwpwubint gnpdnwd Gr wju oquwagnpdt £ dhowdinniejwu wuhpwdbownniypjuu
ybpwpbpjwi hp Ggpwlwgnyeiniut wdpwwunbnt hwdwn:
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210. 1998 pywlwuh unjtidptph 1-hg htunn “‘twnwpwup unyuwbu wnusyb) &
udwu Jh pwup gnpdtiph hGwn G npwug pninph YGpwpbipjw; quugwwmubpp
dwuwsk) b wupunnubp (nb'u dpgoti punnbd Ybpdwipugh (ehy 1) (npnanid)
[Witzsch v. Germany (no. 1) (dec.)], rhy 41448/98, 1999 pywlywuh wwphiph 20,
Chdwbblyti punntd Uduippppuwyh (npnond) [Schimanek v. Austria (dec.)], phy
32307/96, 2000 pwywup thtinpwnph 1, Gupnnpt puinntd Spwiaupwyph (npnontd)
[Garaudy v. France (dec.)], phy 65831/01, UhG%Y 2003-IX, 4dhgoti punnbd
Qbndwupuyh (phy 2) (npnpnud) [Witzsch v. Germany (no. 2) (dec.)], rhy 7485/03,
2005 pYwlwuh nbYywbdptph 13 Gu Qnybpot ptnnbd Spwbupuygh (npnonid)
[Gollnisch v. France (dec.)], rhy 48135/08, 2011 pywlwuh hntuhuh 7): Wn gqnpdtipp
unyuwbiu YbGpwpbpnd Ehu wjuwyhuh  hwjnwpwpnieniuuphu, npnup  wwppbin
atitipny dfuinnw Ehu ququwiughyubiph gnjniejwu thwuwnp, npwup tywpwagpnud thu
npwbu «ytndhp», huy <npnpnunp' npwbu «wnwuwbp, npwup wujwund thu
«Gnw  phqubiu», «dhunhdplugnd  pwnwpwlywu  Uwywwwlubipny»  Ywd
«pwpngshipntu»  Ywd Ywulwsh wwly thu wnund dwhwgwdubph phyu nt
Gpyhdwuwn Ggpnyputipny wpunwhwjnnw wjuwhuh mbuwytwn, np ququiughyubiph
hwpgp wbwp L nwnwuwuppdbp wwundwpwuubph Ynndhg: “Hpwughg dbynd
hwjwnwpwpniejniup vwhdwuwthwyynw Ep wju wundwdp, np ufuw] tp wju, np
<huwntipu nt Qtpdwupwih Uwghnuw-unghwihunwywu pwuynpulwu
Ynwwygnieiniup  hpbwubiph  quugwdwjht  uywunienuubp  Gu - wwuwynpb,
Uwfuwdbnub b ugqdwybpwb) (nb'u Ypbinad hhpwnwldws' dhgop (ehy 2) gnpdp):

211, bpbp gnpdtipnid Vfwwwpwup, Yhpwnbin vwjuyphu <wuduwdnnnyp
wwwdwnwpwunyniuubpp, gk tp, np nhdndwnniubph’ wpnwhwynybne
wqwunijwu hpwynitupht dhowdwinbiju «wuhpwdbion [Ep] dnnnypnwydwpwlwu
hwuwpwynieyniunwy» (nb'u Shdwublyh qnpdp, dpgph (ehy 1) gnpdp b Inybpoh
gnpdp' pninpu b yepbind hhawnwyywd):

212, Ujuniwdbuwjuphy, 4w Gpynwh nbwpnd  wjy 10-pn hnnjwédh
hwdwdwju pnnnpubipp ratione materiae (wnwplywywlwt pbnnwpnipywi wnnidny)
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Unuybughwih npnyeutiph htwn  wuhwdwwtintih twuwstint hwdwnp hhdp |
punniub) 17-pn hnnqwép: Gwpnnpph gnpdnud (Ybpbiind hhownwlywsd) wju gk £,
np Juulwsdh wmwy nubiny <ninpnunh huyniejniup, dwywubipp G |ponientup, npp
wwwdwpwuubph  putwpydwu  wnwplw sk, wy hwlwnwyp'  hunwynpbu
hwunwwndwsd thwuwn, wypu Swpnnhtu gt £ ybpwlywuqub] uwghunwlwu
ntdhdu nu  dbnunpb;  gnhtpht wwwdnieniup  Ybndtint  dbe:  Ldwl
ghpénnnipinuubpt - wuhwdwwbnbih  Gu  dnnnpnwywpnigjwu G dwpnnt
hpwyniupubiph htwn G hwugbgund Gu wpunwhwjnygbint wquunnejwu hpwyniuph'
Unugtughwih wwnhu Gi ngnit hwlwunn bywwnwlubpny Yhpwnnigjuu: dhgoh
(erhy 2) qnpénud  (Ybpbind  hhpwwnwlyywsd) “Gwwwpwup  hwdwdwjubp §
QtGpdwupwih  nwwwpwuubph  hGwn wu dwupu, np wypu  dhgoh
hwjwnmwpwpnieniuutpu wpwnwgninud  Ehu - <ninpnuinp - gnhtiph - uywuwndwdp  hp
pwdwhpwupp:

(0) MNuipndwywi pwiwybblbpp

213. Ttwwnwpwut wnbusybp £ ywwndwywu pwuwybbbippu yGpwpbipnn dp
ownp gnpdtiph htiwn:

214. Wn gnpdtiphg pwwnbipnd twwnwpwup hunwynpbu hwjnub) £, np udwu
pwuwytbtpp npwbu wpphwp ndblu hp fuunhpp sk (nbu Ybpbind hhpwnwydws'
cnypti Gi wyp gqnpop, § 69, Unbiiwt ptnntd cybygunpuyp [Monnat v. Switzerland|,
rhy 73604/01, § 57, UhGT 2006-X, Swipnywbit ptinntd Unppbowtp [Fatullayev v.
Azerbaijan|, phy 40984/07, § 87, 2010 pywlwuh wwphih 22, G. Fhuhtiuypl punnbd
bnwbupwyp [Giniewski v. France], rhy 64016/00, § 51 in fine, UnG 2006-I):

215. Npnobnt hwdwp®  wprynp wwwndwlwu — hwpgbp  2ngwithnn
hwjnmwpwpnuygyniuubph htnpuwlubph  Ywd  Gppbdu  hpwwnwpwyhsubpp'
wpwmwhwyinybiint  wquwnipjwt  hpwyniupht dhowdwnbp  «wuhpwdbtion  [En]
dnnnypnuwywpwwu hwuwpwynyeiniunid», L ns, Ftwwnwpwup hwoyh Ep wnb dh
pwuh gnpdnuubp:
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216. ‘pwughg JdGlYu wju Ep, eE huswbu thu dtwybpwyyws yhbwpyynn
hwjinwpwpnieniuubpp Gu wju, E huswbu Ywpnn Ehu npwup dGluwpwuyb:
Jdbpngpjwih  wn ophuwly L LGpmynt  Gi hgnpupt  punnbd  Spwbupwih
[Lehideux and Isorni v. France] (1998 pwlwuh ubwwnbdptiph 23, § 53, 2GYnygubn
1998-VIl) gnpdp, npintin hwjnmwpwpnyeniuutipp skhu Ywpnn dEluwpwuyb) npwtiu
wpn-bwghunmwlwu  pwnwpwlwunyeniuutph  wpnwpwgnd,  Ugpwalyndp G
«biptintti»  dhwynpdws dwlybnnbwlywt Guquwlbnwynysiniip [Stankov and the
United Macedonian Organisation Ilinden] (rhy 29221/95 ti phy 29225/95, §§ 102 ti
106, UhtT 2001-I1X) qnpdp, npunbtin npwup pblbt <hwywpnynupwywu Ynon
hwjwnmwpwpniejniuutip» thu, Ywpnn thu hwdwpybp npwbiv swihwquugnyejwu
wmwpp  wwpniuwynn  hwjnmwpwpnyeginiuutip, npnup wwpqwwbiu  nwnpnLeinLu
ghwybnt hwdwp thu dowydb|, twnpn Spwbup G wyp gqnpdp (Ybpbnwd
hhpwwnwyqws, § 38), npwnbin [nipe yhpwynpwlwu punyph dbnunpwupubn
wwpniuwynn hwjnwpwpnieginiuubp wnwuduwunid Ehu hptiug Yunpniy wninuny, G
Oppwup Gt wyp punnbd Spwbupwyp [Orban and Others v. France] (rhy 20985/05,
§§ 46, 49 t 51, 2009 pywlwuh hnudwpph 15) gnpdp, npwnbin Wdhpjwu
wwwnbpwqih wudhswlwu dwutuwyhgubph Ynndhg npwd hwjnmwpwpnyeiniuutipp
wwpqwuwbu yywjnieinituubp thu, wy ny b funaunnwugnidutiph wpnwpwgnd Jwd
wju hpwgnnpdnnubiph hwnwpwuntd:

217. UGy wy gnpénu Ep wyu hwuwny 2whp Ywd hpwyniupp, npph Ypw
wgnb] thu  hwjwnwpwpnuygyniuubpp: Oppuwly'  Upwibyndh i «bjhunbbs
dhwynpyws dwybinnbiwlwt uqdwltpunyejuwt gnpdnud (Ybipbiund hhawnwyyws,
§ 106) npwup pninupwghubiph wqquyht funphpnwuhgutinu Epu: Mhwnpn Spwbiup
Gt wyp gnpénud (Ybpbind hppwunwydws, §§ 31 G 34-39) G Cnypt Gr wyp gnpdnid
(Yepbinwd hppwwnwygws, §§ 52 ti 69) nw Ybtunwuh wudwug hwdpwyu tp, npp
wndl]  Ep hwjwwpwpngeggniuubpnd wwpniwyynn' - ppwdwuwfunnidubph
ytpwpbpwy |nipe denwnpwupubiphg: Unbttwih gnpdnwd (Ybptienid hpawunwlyyws,
§ 60) hwjnmwpwnnipiniuubpu ninnywd thu ny eE npwug nbd pnnnp ubipyuwjwgpwsd
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wudwug hwdpwyhtu Gi wudh htn Yuwwywsd hpwyniuputiph Ywd Sybjgwphwyh
dnnnypnht, wj Gpypnpn hwdwoluwphwihu - Wwwnbpwqdh dwdwuwy bGpypph
wnwounpnubiphu:  «twnyn» pwnwpwghtph wunghwghwt G Mwniayndulypts
paunnbd Uwybnnbhwih bwpliptr <wpwlupwdwwt <wbpwwbynieywb [Association
of Citizens Radko and Paunkovski v. the former Yugoslav Republic of Macedonia]
(ehy 74651/01, §§ 69 L 74, UbGT 2009 (pwnywédpubin)) gnpdnid
hwjwnmwpwpniejniuutipp  wgnbigniyeyntt - Gu niubkigh]  pninp dwybinnuwghutiph
wqquwjhu b EpuhYy hupunypwu Jpw: Oppwbp G wyp gnpénud (YGpbienid
hhpwwnwyyws, § 52) hwjmnmwpwpnigniuubpp Ywpnnwgbp Ehu funpunwugdwt
gnhtiph dnin gwywih hhonnnieyniuutip wppuwgub:

218. <wdwwwwnwuluwu ghpdnu tp hwynwpwpnieniuutiph wgnbignie)niup:
Opphuwy’ Uyphwitiynyp G «bihtintt» dhwynpdwé dwlybnnbwlwt
Ywqdwybpwniiniap  gnpdnd (Ybipbiend - hppwwnwyyws, §§ 102-103 L 110)
Twwnwpwup hwoyp £ wnb), np hwjnwpwpnieiniuubp wunn funwpp npbt hpwywu
wqnbgniejniu sh niubigh] unyupuy wnbnp dwlwpnwynd, G np wyn tudpp
hwupwhwywpubpp ndjwp prE hGuwhwppwly hwunhuwuwht pnunyeEnu Ywd
wuhwunnipdnnwywunientu pwnpngbipnt hwdwn. wju npw dwuht bwbit hhpwwnwyt &
«hihunbt» dhwynpdws dwlbnnuwlwl yuqdwlbpwynipywt gnpdh hbn juwwsd'
MhrbL-p i wyp punnbd Pnynwppuyh [PIRIN and Others v. Bulgaria] (rhy
59489/00, § 61, 2005 pywlwuh hnywnbdptph 20) gnpdnid: b hwlwnpniyeniu npw!'
twnhn Spwbup G wyp gnpdnd  (Ybpbind  hppwunwydwsd, §§ 35 G 39)
Twinwpwup bywwnb) £, np YGunwuh wudh nbd nipe Jhpwynpwlwu punyp Ypnn
dnwnpwupubp  wwpniuwynn  hwjwnwpwpnyeniut - wqqwihu nwnhniny
htinwpdwlyb| £ Jwpunitubpynt wuqud:

219. b JGpon, “Twwwpwup hwodh £ wnb]  hwjwnwpwpniyegniuubpnd
onpwithynn wwwndwywu nbwpbphg wugwd dwdwuwwhwundwdp. pwnwuntu
wwph' Leprymh G bgnpupp gnpdnd (Ybpbind  hppwwnwlydws, § 55), hhuntu
wwph' Unbbugh gnpdnud (Yopbicnd hhpwnwydws, § 64) G Ypypu pwnwuniu
wnwph' Oppwiip Gr wyp gnpdnid (Ytpbind hhowwnwlyyws, § 52):
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220. dbpnhphpw gnpdtpp, wjuwhuny, gnyg Gu wwjhu, np  huswbiu
«wwnbnyRjwu pwpngsniejwut» wnusynn nhppnpnondp, wjuwbu £ ywwndwlwu
hpwnwpdanientuubph YGpwpbnjw wnywd hwjinwpwnniejntuutiphu
dhowdwnnigyniuup  Ywwwnpbint  wubhpwdbpnnigjwu dwun  TFtwwnwpwuh
quwhwwnwlwup dhwugqwdwt  ywpdwuwynpdwsd Ep  Ynuypbin gnpénd G
Ywhuqwsé tp udwu  hwjnwpwpniginiuubph punyphg  nt huwpwynp
wqgnbignieiniuutiphg, huswbtiu bwbL npwug hwdwwnbpuwnhg:

() 1915 pywlwuht G hwonpnnn pwphtpht pptinh
niiigwd nbuptinh wnbsnypudp
hwyippwpwpnygymilbphte - JGpwpbinnn — gnpdébnt
punnbd fenipphwjh

221. Yynsynii punnbd raninphwyh [Giiclii v. Turkey] gnpénid (phy 27690/03,
2009 pywlywuh thtwnpdwph 10) nhdniWdwwnniu, npp hpwywpwt Gr pwnupwlwu
gnpdhs tp, dwdin  wunyhup dwdwuwy wubp E, np wudwdp php  hwdwp
1915 pwlwuhu G hwonpnnn wmwphubipht wbinh niubigwd nbwptpp hwdwpynid
Gu gbinwuwwunyentu, tit np (Gnipphwu wbiwp £ hwondh npw htwn G ubipgpwyyp
wjn  hwpgh 2nipg  pupwgnn  pwg  putwpynwubpnud:  Lw,  wjunthbinb,
nwunwwwnwnyt £ nipphwih wwpwdpwiht wdpnnowwunigjwu  nbd
pwpngsnypintut - wpgbinn - ppwjwlwu  npnyputph  hpdwu  Jpw, G wn
hwjwnmwpwpniejwu, huswbu twbe Lpnwlywu hwpgh YGpwpbpw] unyu dwdin
wunthup dwdwuwy wpwd dinw hwjunwpwpnyeniuutph hwdwp upw tyundwdp
Upwuwlyb| £ wquwwwgpydwu dbind wwwnpd' dby wnwph dwdlybnny: Lw wyn
wwwhdp Ynbi Ep Giptip wduhg dh thnpp wytih, Gpp npnyep, nph hwdwdéwiu upw
nwunwwwpwnb]  thu, ndp  UYnpgpwd  dwuwsybg:  Upryniupnd,  upw
nwwunwwwpunnuip sknuw| dwuwsybg, Gi tw wqww wpdwyytg: “twnwpwup
gt Ep, np wpu $ngpnth hwjnwpwpnyegniup dhwuowuwly Jbpwpbpnd Ep
hwupwjhu hGwnwppppnyeintu ubplwjwgunn hwpgh 2nipe putwpydwup: Pwgh
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npwuphg' wju ugb| tp, np udwu Yupdhpubp wpunwhwnbip, unyupuy Gpp npwup
stu  hwdpuyund  hwupwjht  dwpdhuubph  Ywpdhpubph hGn Gt Ywpnn Gu
Jphpwynpb| Ywd gugh| wj| wudwug, Gupwlw b wwonmwwuniypywu' Ynugbughwih
10-pn hnnywsdéh hwdwdwju, bi np pwuwdbép, pun Enejwu, phpwpwdbpd
wbuwybunubp wpwnwhwpnbine dbe £ Gwwwpwup uwbe upbp Ep, np, hp
hwjwnwpwpnieiniutu wubiing, wypu $ngpgntt thnpéb £ ywndwwu G punupwlwu
hwpgtiph 2nipg putwpynd hpwhpbi: <woyh wnubind uw Gr upw uywwndwdp
Upwuwlywd ywwndh fuunnieiniup' wju 10-pn hnnwsdh fuwuwnnd wpdwuwgnbg
(unyu wbinnud, §§ 33-42):

222. “hupt punnbd (Gnipphuyp [Dink v. Turkey] qnpénud (phy 2668/07,
6102/08, 30079/08, 7072/09 tw 7124/09, 2010 pYwlwuh ubwwbdpbph 14)
nhdnuWwwnni' wwuwynp pnippwhwy gpnn b pugpnn, npu wybih ny uwwuyb) b,
donwnpyb) tp  «pnippwlwunieiniup»  (Tirklik) uubdwgubine dbe, husp, wyn
dwdwuwly gnpoénn nipphwih ppwwu opGuugpph 159-pn hnnywédh hwdwdwu,
pphwywu  ppwjwiuwfunnd  Ep hwdwpdnd - (Gnfuwphudlp £ @ngpphwgp’
2005 pywywup ppbwlwu optiuugnph 301-pn hnnqwdny): Wn nwwnwwwpundp
Unuytughwih 10-pn hnnywsdh powtwlubipnid  nwnwuwuppbihu “fwnwpwup
uobi| Ep, np wju hnnywdubph nwunwiuwuhpnieiniup, npnugnd wpu “thupp yhébih
hwjwnmwpwpnieniuutp tp wpb, hunwy gnyg £ wndb, np upw Ynndhg «pnyu»
Gapnyeh gnpdwdnidp dwnuwuonud Ep «pnippbiph puywinwip» hwjtph 2powuntd b
Cwjjwlwu uthyninph Ynndhg' 1915 pwlwupu Gu hwonpnnn wwphubphu wnbnh
niubigwd nbwpbpp npwbu gbinwuwwunieinu npwybint hwdwp hpwlwuwgynn
pwpnqupwyh «ubinniu» punypp: Mpu Hhuptu hpwlwund wunb) Ep, pE wju
dninigpp, np hwbpu  pptug nbintw «gnh» Gu  hwdwpnd, pnwynpnd |
Cwjyjwlwu uthjninph  wunwdubph Ywupu nt sh pnnund qupqugub) hpbug
hupunipjniut wnnng hhdptph Jpw: Wu wunnudubpp skhu Yupnn «wunbinygjwu
pwpngsnieintu» hwdwpyb (unyu nbnnud, § 128):
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223. Trwwnwpwup bwbit hwoyh Ep wnbp wju hwuwnp, np wypu “Hhupp ujnyatip tp
gnnud npwbu - enipp-hwjwlywt  phpph  pwgpnn G fudpwghp'  hwywlwt
thnppwdwuuniejwup  YbGpwpbpnn  fjuunphputipp  dGluwpwubing  (Snippwyw
pwnwpwlwu  nwonnd  gnpdnn nbpwlwwwph  wbuwuyniupg: U
nhppnpnanudutiph Jtipwptinjwy, npnup wpu “Hhuph Yupdhpny 1915 pqwlwuht G
hwonpnnn wnwphubippt wbinh niubigwséd nbwpbph dfunnud thu hwdwnpynwd, hp
ypnnydniupt  wpunwhwynbihu - wypu  “FHhupu  hp Ywpdhpu  Ep hwjnunid
dnnnypnwywpwywu  hwuwpwynypjuu  dby  wuypdbh  hwuwpwlywlywu
dinwhngnigjwtu  wnwpyw  hwunpuwgnn  hwpgh  YbGpwpbpw;:  Ldwl
hwuwpwynigyniuubpnud Ywpbinp £, np wnwuduwwbu |nipe punypeh wwwndwlwu
hpwnwpanenututph 2npe puuwpynwutipp huwpwynp |huph wqwwn wuglwgub:
Mwwdwywu  dodwpunniginiup . wwpgbiy wpunwhwynybine  wquwnniejwu
wupwywnbih dwut £ Ywuqgdnud, b pupwgnn hwupwihtu ptuwpydwt dwu Yugdnn
wwwdwywu hwpgp nwobGp  twnwpwuph gnpdp skp: Udbhu, wpu “Hhupp
hnnwdubipu wuhpdu yhpwynpwywu Ywd wuwpgulwu skhu G wuhwpquihg
yGpwpbpdniup  Ywd  wwnbGingeyniu skhu ubpdwund  (unyu - wbinnd, § 1395):
LhnbGiwpwn «pnippwlwunyeniup» tubdwgubne dbg upwtu dbnwygnp dwuwsknt
fuhuin hwuwpwlywlwu wuhpwdtiaunnie)niu slwp:

224. Ynpup qgnponud  (Ybpbind  hppwuwnwyywsd)  Uhwgjw) Lwhwuqubiph
pwnuwpwghu, npp 1980-wywu pYwlwuubpht nwuwdwuntb Ep enippwlwtu Gpynt
hwdwuwpwuubpnwd, 1986 pYwywuhu wpuwpuybi Ep fEnpphwihg, e wpgbyb) Ep
upw’ wyn Gpyhp Ynpyht dnunp gqnpdbip’ nwwunnubiph G hp gnpdpultinutinh
ubpyujnipjwdp «enipptipp hwdwdénydwu Gu Gupwpybp ppntphu» Gi «unwnb) ni
ownpnh Gu Gupwpyt] hwjtpphu» wpwnwhwjnneniuubpt wubint hwdwp: Lpwu
wpwwpul  thu  Gw  Gpynt  nbwph  wnphy: 1996 pJwlywuptu  upw
Uwfuwadbnunipudp  Jwpnye  hwpnigybg'  Ypypu  dnunp  gnpdtiint - wpgbipp
ybpwgubnt  wwhwugh dwupht, npp, uwlwju, wuhwonnnipjwdp wuwyytg:
Twwwpwup Ugb L, dwutwdnpwwbu, np nlu Ynpuh hwjmnwpwpnieniututpp
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ypwptpnud  thu pnippwywu G hwjwlwu  hwpgbiphtu, npnup  nbint
wnwowgunu thu «pbd pwuwyté ny dhwju (Gnipphwnd, wj| bwbt dhowqgquihu
wuwwpbigqnd, npwnbn  ubpgpwyywd  wudhup  pwpdpwdwjund  thu  hpbug
thwunwplubipp Gi hwwhwunwpyubpp»: Uu punniubp Ep, np «wyu hwpgbipp
onipg dh Ynndh wpwnwhwjnwd Yupdhpubipp Ywpnn [Epu] Gpptdu yhpwynpb djnw
Ynndhu», uwlwju pungdt Ep, np  «dnnnypnwywpwlwtu  hwuwpwynyeiniup
hwywuwywu  wpwmwhwjnnieniuutph dwuny  hwunnipdnnuwunyeniu G
(wjuwfunhnieintt [Ep] wwhwuonud» (unyu wbinnud, §§ 41-42): Uju Ggpwlwgnb En,
np wlu Ynpup YpYyhu dnunp gnpdtint wpgbipp npdb Ep upw’ wpunwhwjnybine
wqwuwuniejwu hpwyntuph hpwlwuwgndp quubine e gqunwthwpubph wnwpwdnudp
Quobint hwdwp: Lpw' wpnwhwjndbint wquwnngejwu hpwyntuphu dhowdwinbp,
thwuwnnpbit, «wuhpwdbion [skp]  dnnnypnwywpwlwu  hwuwpwynieniuntd»
(unyu wnbinnuwd, §§ 44-45):

225. Ujenin Gwbbtn Upswdt punnbd reninphuyp [Altug Taner Akcam v. Turkey]
gnpénwd  (rhy 27520/07, 2011 pqwlwuph hnyunbdptph 25) nhdnwwwnnu, npp
wwwndnyjwu nwuwfunu kp, npp' 1915 pYwlwupu Gr hwonpnnn wnwphubiphu wbnh
niubigwd nbwpbiph yGpwpbnw) hnnwsdubpu wywhynpbu hpwwwpwyynd thu, G
nph Uwwdwdp Jdh pwup ppbwlwu gnpdtpnd puungniu kp hpwlwuwgyb)
pninpu £ punhwundwsd' Yuwwdwd pbppbpnd nywagpdwsd hnndwdubph  hbw,
npnugnwd Ubw  putwnwuwnd tp <pwuwn Fhuph  ujuundwdp  hpwlwuwgywd
hGunwwunnwip (nb'u Japbinad® 222-pn wwippbipniegyniup), pnnnpnid Ep (ngpphwih
ppGwlwu optiuugpph 301-pn hnnwdh gnjnyentuhg, npp, upw Gupwnpnyejwdp,
pny| tp wwihu hp wwndwdp hGlnwwunnud hpwlwuwgub] gwujugwd dwdwuwy
Cwjywywu hwpgh ybpwpbpjw| ghnwluwu woluwnmwuph hwdwn: <pdp punniubinyg
wnu Upswdh ntd ppbwlwu gnpdtipn hpwlywuwgywd puuniejniup Gi (Gnipphwih
nwwnwpwuutph nhppnpnonudp <wjjwlwu hwpgh YGpwpbnwp updwd hnnwdp
Uppwnbihu, huswybu uwbe puunggniuubph hbn Yuwdwd' wpu Upswdh nbd
hwupwjhu pwpnqupawyp' ‘Fwwnwpwup gt Ep, np Yup ppwlywu Juwug, np uw
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Ywpnn Ep  hGunwwunytp wpu  hwpgh  2nipg  (unyu  wbinnw, §§ 62-82)
«wupwpbuwwuw» updhpubph hwdwp: Pwgh npwuhg' Ywwnwpwup ugb) Ep, np
upjwéd hnnqwénud  gnpdwdywd  Ggpnypubipp, huswbu (anipphwih
hofluwuntpintuubnu Gu npwup dEluwpwund, Ypnid Gu swihwqwug (wju GL wunpn)
hdwuwn' suwjwd optuunppp Ynndhg vwhdwudws Gpwstuppubphu: Wn hnndwsdh
opswuwlubpnd  ppwlwuwgywd puunieniuutiph G hGwnwwunnwubph  phyp
gnyg Lt wdb|, np gwulwgwsé Ywnpdhp, npp hwdwnpynw £ dhpwynpwlwu, gugnn
Ywd ypnnytgunn, Ywpnn £ hbGaunnigjudp hwyjnuyb) updwd hnnwdh Yhpwnnipjwu
opowuwynd  (unyu  wbinnud, §§ 89-94): <Lbwnbwwpwp wyn hnndwdp  skp
pwywpwnnid jwufuwwnbubhniypjwt wywhwuep:

i) dbpnhhywy uygpnitiptipp G bwpiwnbwuyhti hpwynitipp
Uhpwnnidp unyti gnpémid

226. Uu qgnpdny  sh  wwhwugynd, np  Ttwwwpwup  npnoh’ wprynp
ginwuwwunigniuuph Jwd  wwwdwlwu  wy dwunbph dfunndp
ppbwywuwgubp Ywpnn £ ulgpniupnpbt wpnwpwgybi: b hwlwnpnie)niu
Spwuupwih G buywupwih uwhdwuwnpwwu nwwnwpwuubph, npnup hpwyniup
niubhu Gr h wwownnubt wwpwnwynp thu ybpwgwwu Ywpgny nuniduwuhpbip wyu
wnusnipjwdp wnlw opbuunpwlwu npnypubpp (nb'u yepbinud® 95-pn Gr 97-pn
wwppbpnuyeyniuubpp)' wyu gnpdtipnud, npnug hpdpnd pulwsd £ wuhwwnwywu
quugwwp, Trwnwpwup uwhdwuwhwlywsd £ gnpdh hwuwnbpny (nb'u Jbpbind
hhowwnwyJws' 13-t punntd Paighuyh gnpdp, ko 169): Nwwnh wiu Ywpnn £ dhwju
unnigb] wprynp  SYmgwppwih  ppwlwu  opbuugpph 261 bis hnnwsdh § 4-h
Yppwnnuwp  nhdnWwunnth gnpdnid  «wuhpwdtpnn Ep dnnnpnwydwpwyw
hwuwpwynigyniunwd» Ynuytughwih 10-pn. hnndwsdh 2-pn Y hdwuwnny, pE' ng (nb'u
Eplwpeninuiht, énduyghti Gi ppwbuwynpypughtl wpfuwipnnnubph wqquyhti dhnigyniat
punnbd Uphwgywy (Gwquynpnysywti [National Union of Rail, Maritime and Transport
Workers v. the United Kingdom|, rhy 31045/10, § 98, UhGY 2014 pwlwu):
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227. Upryn"p udwtu wuhpwdbpnnyeniu Yw, pE' ns, hwpgh wwwwuluwup
Ywiudwsd E fuunpn wnwplw «wj; wudwug ... hpwynitupubipp» ppGwlwu opbiuph
dhongubtipny wwownmwwubiint wuhpwdbtiginnyeiniuhg: huswbu updwd £ ytipnhhojw
156-pn  wwppbpnieiniund, nw hwybpp'  ppbug G phpbug  uwfuupubph
wpdwuwwwwnynpjwtu  ujwwndwdp  hwpgwuph  ppwyniupt  Ep' ubpwnjuy
hwpqwuph hpwynitupt phpbiug hupunipjwtu  uywwdwdp, npp Yunnigywsé L
ginwuwwunieyntu wwpwd hwdwjup |hubint qunwthwph onipe: <woyh wnubiny
wju uwfjuwnbwwihu hpwyniupp, npny Fwwnwpwuu punndbg , np uwfuupubph By
EpuhYy hupunieyniup, bl hwdpwyp Ywpnn Gu puyub Ynugtughwih 8-pn hnndwsh
gnpdnnnipjwu opowuwynd’ npw «wuduwlwu ... Ywup» hwulugniegjwu Jwuny
(nb'u Jbpbnd’ 200-203 wwppbpnyejniuubpp)' Yfwnwpwup hwdwdwiund E, np
npwup hpwyntupubip Gu, npnup ywonwwuynd Gu wyn hnnywony:

228. Wuwhuny, Ttwwnwpwup pwuyb) £ Ynuybughwng uwhdwudwsd Gpynt
hpwyniuputiph  Jdhobtic  hwjwuwpwyonnigniu wwwhnybine wuhpwdbonnigyuup’
Unudbughwjp 10-pn hnndwdny  uwhdwudwd'  wpnwhwjnydbint  wquwnnyejwu
hpwyntuph Gu Ynudtughwih 8-pn hnnwény uwhdwudwd' wuduwlwu Yuwupp
hwpgbint hpwyntuph dhobit. wyn huly ywwwnbwnny, wju win hwjwuwpwyannientut
wwwhnybint  wnusnyejwdp  hwodh Ywnuh hp  dwfuwnbwwphtu  hpwyniupny
uwhdwuywsd uygpniupubipp (nb'u Ybpbinud® 198-pn wwppbpnieiniup): <pduwywu
hwpgu wju k, G unyt gnpdh hwunniy hwuqwdwupubipnud huy nmbuwlywpwp Yohn
wbwp £ Jbpwagpdh wyn Gpynt hpwyniupubiphu, npnup ulgpniupnptu  nwubu
hwwuwp hwpgwuph hpwyniup: Uuhpwdbion £, np twwnmwpwut nwunwduwupph
fuunpn  wnwplw bGpynt  hpwyniupubiph  npnpwyh  Ynndbpp  hwdbdwwnwlwu
Ywpbnpnyeniup, npwughg jnipwipwusinpphu dhowdwntint,
hwlwwwwwuluwuwpwp npwughg Jnipipwtsinpn wwonuwubnt
wuhpwdbtonnieynitt - nt gnpdwddwd  dhongubiph  Gr bwwuwnwyh  dhobi
hwdwswipngniup:  Ywwnwpwup nw Juup'  nwnduwuppbind nhdnidwnntp
hwjwnmwpwpnieniuutiph  punyep, hwdwwnbpunp, npnd  npwug  Wywwndwdp
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hpwywuwgyby £ dhowdwnnipiniu, wju hwuqwdwupp, Rt huy dwywiny Gu npwup
wgnb] hwjGph  hpwyniuputiph  Jpw, vdwt hwjnwpwpnyeniuutph dwuny
pptwppwywlywu  wywwndwdhongubiph nhdbint  wuhpwdtipgnniejwu  Ybpwpbipjw)
pwpép Mwjdwuwynpynn Ynndtph dhobir hwdwdwjuniyejwu wnywjniyeniup Yuwd
pwgwlwniginiup, wju hwpght wnusynn dhowqquihu  hpwywywu unpdbpp
gnhjniRjnLup, GybGjgwphwip nwwnwnpwuubipp Yynndhg nhunwwwnth
nwunwwwnwunp hhduwynpbint hwdwp Yphpwnwsé dbpnnp tie dhowdwnnipjwu

fuunnipyniup:

(a) "Hhdnidwipnih hwyypnwpwpnygynittiinh ptinyep

229. bp'  wpwnwhwjnybint  wquwnpjwu  hpwyniupt  hpwlwuwgubn
hwpgnd nhdnwwwnth swhwgpgnjwoényjwu wunhbwup quwhwunbint hwdwn
Twuinwpwup wbwp £ bwhu nwnuduwupph Upw hwjnwpwnpnieiniuubph punyen:
Wn hwjnwpwpnipniuubpp guwhwwnbjhu wju swbwp § dgunp hwunwnb] wpnynp
wjn  hwjnwpwpnyeniuubpp Ywpnn Ehut wwwpwé Yepwny punpnagbip npwbiu
gbnwuwwuniejwu dfunnd Yud wpnwpwgnd' SYbjguwphwih pptwlwu optiuugnph
261 bis hnnjwoh § 4-h bwywuwwlubipny, Ywd wprynp npwup wpyb| Ehu «<nwuwip,
tpuphYy Sdwqdwu Ywd Ypnup hpdpbpnd»' wyn hnndwdéh pdwuwnny: Wn hwpgbpp
yGpwpbpnud Gu CyGigwphwih optuph dGluwpwunipjwuu nu Yhpwnniypjuup b
wjuwyhuh  hwpgtp Ehu, npnug JGpwpbpjw) wbunp £ npnond Yujwgubihu
cytjgwphwih nwwwpwuubpp (nbu, h phu 2w wy Y6hnubiph, Ybpbinw
hpowwnwyws' LEprymp G bgnpupp gnpdp, § 50): <wpgu wybh swwn wiu k, pb
hwjwnmwpwpniejniuutpp - wwwwund  thu  Ynugbughwh  10-pn hnnyjwény
Uwuwwnbujwé nidtin, ClY] [eNy| wwonmwwuntpjwu Gupwlw
wpwnwhwjnniniuubph wbkuwyhu, pusp, h dbpon, Ywwnwpwup wbwp £ npnop’
hwayh wnubny wju wnusnipjwdp cybjgwphwih nwwwpwuubinh
tqpwlwgnipyniuubpp (nb'u Ybpbnud* 196 (i) wywppbpnieyniup):
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230. Cwdwdwju  Ywwwpwup  twjuwnbwwipu  ppwyniuph’  hwupwhu
htuwppppnieiniu ubipywjwgunn hwpgbiphu Yytpwpbpnn wpwmwhwjnnieiniup, puwn
Enipjw, Gupwlw £ nidbin wwownwwuniyejwu, dhusnbin pnunyeiniu, wwnbinieiniu,
wjjwwnjwgniginiu wd  wuhwunnipdnnuywunigywu  wy étibp  fupwunn  Jwd
wpnwpwgunn wpunwhwjnnientt wubijhu, npwbiu Ywunt, wwowmwwunie)ntu sh
Ywpnn wwhwugyby (nb'u Ybpbicnd' 197 G 204-207 wwppbipnuggniuutipnd ugwd
gnpdtipp): Mwwdwywu hwpgbiph htn Yuwwd hwjnmwpwpnieniuutipp, wuljwiu
wju hwugqwdwuphg' npwup wnpyb) Gu hwupwjhu hwupwhwywpubph dwdwuwy,
ph nwwndwdhgngutinh dhongny, huswhupp gpptipp, plpptpp Ywd nwnhn Ywd
htnnwuunwdpwagptipu Gu, npwbu  Ywunt, hwdwpynid  Gu  hwupwhu
hGwnwppppnieyniu ubpywjwgunn  hwpgbp  (nb'u  Ugpwbyndp  Gi - «bihunbby
dhwynpyws  dwlybnnbwywt  Guquwlybpwynyeywt gnpdp, §§ 79, 85 L 97
(hwupwhwywpubph dwdwuwly wpdwséd hwjnmwpwpnyeniuubp), Cnypt Gi wyp
qnnop, §§ 68 bt 71, tv Oppwip bi wyp qnpdp, § 45 (applin), Lpryryh G banpupp
gnpdp, §§ 10-11 (hpwwwpwynw pbipenw), MMwnhn Spwbup G wyp gnpdp, §§ 34-35
(nwnhnhbinwpdwyntd), . Unbubiwgh gnpdp, § 56 (htinntunwhwnnpnnid)):

231. Mwjwwp qub £, np nhdnwwwnih  hwjwnwpwpnieniuubpu nibipu
wwwndwywu, hpwywlwu n. pwnwpwlwu punyp: Gybjgwphuwih
Ywnwywpnyejniup Gu Gppnpn Ynndbphg Jdh pwupup npw hbn hwdwdwju skhu’
hpdudbind, pun Enyejwu, wju  hwugwdwuph Jpw, np nhdndwwnn skp
gnigwpbipti  wywnbdpwlwu L wiywijuwlw; YJwppwghd Gi  wwwnrwb
wwwndwlwu pwuwytbhu punpn? jwjuwfunh ngh: UGS wywwwtu wju thwumnwnyp
sh Ywpnn punniub;: (GGGe nhdnwdwunnith  hwjmnmwpwpnyeiniiutpp 2npwthnd Ehu
wwwdwlwu & ppwwlwu  hwpgbp,  hwdwwbpuwnp,  npnd winp
hwjnmwpwpnueyniuubpu wpdbp Ehu, wyupupt’ wju hwupwihu  dhgngwnnidubipp,
npnug dwdwuwy nhdnwwwniu fununwd Ep hp qunwithwputipp Yhunn wowlhgubipp
htivn, gnyg wybg, np bw funund Ep npwbu pwnwpwlwu gnpdhs, wy ns npwbu
wwwndwpwt Ywd hpwywgbw: Lw dwuuwlygb) b Gpywpwwbe ybébph, npnug
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(anipphwjph nbd hwpnigqwd dh 2wpp ghpdtipnd ftwwnwpwutu wpnbu punnwt) Ep
npwbu hwupwhu hnwppppnieintu ubpywjwgunn hwpgbp (nb'u Yyepbinad® 221-pn
GL 223-pn wwppbipnigynwuubpp) Ge npwybp tp npwbtiv «pbd pwuwybéd ny dhwju
(Fnipphwynud, wy twbt Jhowqquiht  wuwwpbignud» (nb'u  Jbpbind® 224-pn
wwppbGpniyentup):  bPpnp,  wjin hwpgp  putwpydwu  wnwpyw  Ep nupab)
cytygwphwih  funphpnwpwund  2002-2003  pqwlwuubppt’  nhdnwWwnntp
hwjwnmwpwpnieiniuubiphg (nb'u Ybpbiind' 48-50 wwippbipnuegyniuubipp) ny wjupwu
qwn: Wu thwuwnp, np npwup skhu ybpwpbpnud GyGiguphwih pwnwpwlwunyejwu
hhduwywu ninnnieyniuutipp, sh ujwqgbigund npw hwupwihu hGwnwppppnie)niup:
Wu thwuwnp, np nhdnidwwnnis wpunwhwynybp £ Yupny funupbipny unyuwbiu sh
ujwgbgunid  npw  hwupwihu  hGnwppppnipniup (nb'u  Unppul punn&d
bpwbupuyh [UM] [Morice v. France [GC]], phy 29369/10, § 125 in fine,
2015 pwlwuph wwphp 23): Rwnwpwlwu bGnyph punypu t wnwhupt'
hwhwuwywu & hwéwlu  Juwugwynp  (hwdbdwwp'n'  Eppwlwit  punnbd
[enipnphwyh [Erbakan v. Turkey] gnpdh htwn, phy 59405/00, § 59, 2006 pywlwuh
hnihuh 6, $wpniy Gt pannbd (Gnipnphuyp [Faruk Temel v. Turkey] qnpdh
htwn, phy 16853/05, §§ 8 L 60, 2011 pYwlywuh thtwnpdwph 1, G Opbigh
Untnpwagnuti ptnnbtd buwwupuwiph [Otegi Mondragon v. Spain] qnpdh htuwn,
rhy 2034/07, §§ 10 L 53-54, UhET 2011): tw sh ywlwubigund npw hwupwjhu
hGwnwppppnigyniup' phwpyt wwypdwund, np wju swugup uwhdwuu ne sytpwdyh
pnunipjwl, wwbnejwu Ywd wuhwunnipdnnuywuniejwu Ynsh, npp htug wju
hwpgu £, npp Ttwuinwpwutu wydd Ypuuh:

232. tybjgwppwih nwwwpwuubpp gk Bu, np phdnWdwwnu funubp £
nwuhunwlwu wpdwnhputiphg Gutiny: Lpwup wn Ggpwlwgniejwu GYwu ny
dhwju hpdugbGiny upw wjy wyundwu Ypw, np hwibpu Gu wgpbupw Yhpwnt
pninpbinh ujwwndwdp Gt 1915 pwlwuhtu nt hwonpnnn wmwphubiphu nbnh niubigwd
nbwpbph dwdwuwly Oudwujwu Ywjupnygjwu ubpphu gnpdtiph  bwfuwpwp
([Fwitiwe Pwrwih htitn Upw wupwpnyg ubipn Yuwwh Yypw, wjbt wju hwuqudwuph
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Ypw, np Uw, wnwug hhdptiph, Rt hwdwnnpbu, djunnd Ep o wn
hpwnwpaniegniuutiph’ ginwuwwunyenu hubp (nb'u depbind’ 22-pn, 24-pn G
26-pn wwppbipnugyniuubpp): Mwjwwp shwdwdwjubg' ugbking, np nhdnwWwwnth
uywwndwdp wwnbinyentu hpwhpbint hwdwp hGnwwunnd sh hpwlwuwgybi, husp,
hwdwdwju Cybjgwphwjh optiuph, wnwudhu hwugwup tp, Gu np uw gnhbpp
uywwndwdp wphwdwphwup sh gnigwpbpt (nb'u UGd wwwwnh yénh 51-53-pn G
119-pn. wwppbpnie)niuutipp):

233. Lhndpu ghwwygbiny, np nhdnidwwnith pwpdpwgpwd fuunhpp hwy
hwdwjuph hwdwp fupun qguyniu hwpg £ Ywwnwpwup, hwodh  wnubing
nhdnudwwnnth hwyinwpwpniejniuutiph punhwunp Enueyniup, npwup sh puluinid
npwbtiu wwnbnEwu Ywd wuhwunnipdnnuywunyejwu hpwhpnud: “Hhdndwnniu
wnphwdwphwup Ywd wwbinyenu sh npubinpt) 1915 pqwlwuptu e hwonpnnn
wnwphubiphu wbnh niubigwd nbwpbph gnhbph uywwndwdp' ugbiny, np enippbpu N
hwibpp nwpbp swpniuwly wwpb] Bu juwnwnnejwu wwjdwuubpn, Gu np R
pninpbinp, R hwtnp «hdwbphwihuntbiph» fuwpnwiunieiniutiph qnh Gu tint,
husp, wulwfu hpwywunwd nbnh nubuwint Ywd sniubuwint hwuqwdwuphg, wju
hpwyhbwynw Ewywu vowuwynieintt  sniuh: Lw  hwjbphu  unwflunuubp sh
wudwub), upwug hwugbht yhpwynpwywu funupbip sh ogunwgnpdt tie sh thnpab
Upwug ujwwndwdp Yupdpwunhwbp dGwwdnpbp (hwywnpph'n® Ungpngh gnpdhu,
Unywt Gi wyp gnpdhu, § 40. Puwuhippb-Lhntyypttih gnpdhu, § 79, tpkh gnpdhu,
§§ 12-16 L 69-71 tL Lp MGuph gnpdhu’ pninpu | ybpbind hppwwnwlyywd): Lpw
Ynaun hwyinwpwpnieniuutipt ninnywd Gu tinki| «hdwbphwhunutipp» i Oudwujwu
Ywpupniggwu  nu - Enpphwh Uywuwndwdp  Upwug  Gupwnpw]  ubug
dwnwnpnypiniuubph nbd (hwdbdwwnp'p, mutatis mutandis, Ytipbuind hppwnwyywd'
Qhupbiiuypp gnpdh hbwn, §§ 45-49, npnid Ttwwnwpwup, 2bnnud Yuwunwnpbing
ubGpybunwywu nwwwpwuubph Ggpwhwugndubiphg, Ut £, np wwwwywu
Ynunwyp G hGnbwpwnp twbt <nndp wwwh nhppnpnonudp nuwwwpunbing'
(nwagpnnp skp thnpéb| puuwnwunb wdpnnontejwdp ybipgnwd pphunnubingeniup,
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huswbu uwbL Ruybt punntd Unndwlpwyh [Klein v. Slovakial qnpdh htwn, phy
72208/01, § 51, 2006 pywlywuh hnywnbdptph 31, npnwd twnwpwup, Ypyht 2Gnnd
Ywwwnbiny ubpwybunwlywu nwwwpwuubph Ggpwhwugnwdubphg, Ut E, np
Inwgpnnp Ynndhg  Uinduyhwih <nndbwlwt Ywpenpl Gytinkgnt Gwhulnwnup
hwugbht wpjwd swihwqwug Ynpn hwjnmwpwpnyeiniuutpp skhu Yuwpnn nhnyb;
npwbu wyn  Bpypnwd Ywpenhpy  Glytintignt  hGnbinpnubpht ujwuwmwgunn
hwjinwpwnniejniuubin):

234. Unw hwpgt wju L, pE wprynp  win  hwjnwpwpnyeiniuubnp,
wjuntwdbuwjuhy, Ywpnn tu nhungb] npwbu hwitipp uyuwdwdp wnbinyejwu Yud
wuhwunnipdnnuwunywu  hpwhpnd® hwodh  wnubind  nhdnwwunntp
nhppnpn2nwp G wjut wnwyb] jwju hwdwwbpuwnp, npnud npwup huskgybp Gu:
Lwfuypu <wuduwdnnnyph b YFwwnwpwuh nwuniduwuppniejwup  ubpyujugywd'
dninpnuinht YGpwpbpnn  hwjwnwpwpnieniuutpht wnugynn nbwpbpnud
wwwdwlwu & Ynuypbn  ppwydpbwlynd  wnlw hphdpbphg  Glubind'  udwu
Gupwnpnientu hwuwnmwwwwbu wnlyw E bnbp (nb'u Jbpbind’ 209-pn G 211-pn
wwppbipnyeyniuutipp):  Wunwdbuwjupy, “Gtwwnwpwup sh hwdwpnd, np unyu
dnintignudp  Ywpblh £ Yppwnbt] twbe unyu  gnpénud, npnud nhdnidwnniu
Cybtygwphwynid funut| £ Oudwujwtu Ywjupnigjwt wmwpwdpnid dnn huuuntt tnwph
wnwy wnbnh niubgwd nbiwypbph dwupu: FGLL sh Ywpbih pwgwnb] win nGwpbpphu
ytpwptpnn  hwjwnwpwpnginiuubph - dhongny e wiydbih gwwn wuninuwyp
wyuwplubpny, pwu ninnuyhnpbiv, nwupunmwywu G hwwdnnnypnwywpwywu
wnpwdwnpywonypjwu adtLwynpdwup hwdwudwu abiiny Uwwuwnbint
huwpwynpnyeginiup,  wjunwwdbuwjuphy, wydw; ppwypbwynd nw swybwp
hupupuwnhupjwu Gupwnpyh, br wnw s6U pwwpwp wwywgnygubip wju dwuhu, np
unyu gnpdnwd nw wbinh £ mubkgb: Uhwy hwugqwdwupp, np Ywpnn Ep yyw)tp udw
wnpwdwnpjwénpjuu  dhwdnpdwu  dwuhu, nhdnWdwwnih' Gwibwe  hwowh
gwnwthwpwfununigjwu hbwnbinpn hwunhuwtwint hwuwnu Ep: Wunwdbuwjupy,
Cybjgwphwjh nwuwpwuubpu wjn hwpgp dwupwdwutu s6U nwuniduwuppt, G
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nshus sh yywjnud wyu dwuhtu, np nhdniWdwwnnth’ wjuwbu Ynsywd «(Fwibiwp huwow»
Yndhinbh wunwd hwunhuwuwnt hwugwdwupp wwjdwuwynpjws t Gt hwytpphu
tubidwgubnt GL upwug VYwwndwdp wwnbinyentu ubpdwubint dinwnpnypjwdp, w)g
ng et 1915 pJwlwuhu ni hwonpnnn wwpphubpphu wnbnh niubgwd nbwpbpp’
gbnwuwwunenu  hwunhuwuwnt qunwihwpp dunbine gwuynpjudp  (nb'u,
mutatis mutandis, ytptind hhpwwnwYyjwd' LEhrynp G bgnpuph anpdp, § 53):

235. ®npabiny wwwgnigh|, np uw wyn ntwpu £ Gppnpn Ynnd hwunhuwgnn'
reninphuyh dwpnnt hpwyniiptlbnh wunghwghwt, Dydwnpipnyeywb, wpnwpnysjub
G hppwipnwlyp  YGuwpppnbt n SGnwuwwbnpywt  Gi dwpnne - hpwynitiptiinh
Ybpwpbpywy nwunidiwuppnieinibbiiph dhowqquiyhti htuwpppyinigyp Jywywynst) Gu
wjuwbu Ynsgwd «Epgbutiynup» gnpdny Jupnypp (nb'u yepbinud® 186-pn G 187-pn
wwppbpniyeynuubpp): Wunwdbuwjupy, upwup s6u ubplujwgpb] wyn unyebipp
puoppuwlubpp  Ywd wdpnnowlwu pwpgdwunypniuubpp’ npw infuwpbu
npwughg dhwju punpnnwpwp dboptipnidubp Yuwwnwpbing: Unwyb| Ywpbinp £ wju
hwugqwdwupp, np wjn gnpdny YJwpnyep nbntw  pnnnpwpydwtu  thnynd |
(Fnipphwih Yénwpbly nwwwpwund (nb'u ybpbind® 27-pn wwipptipniegyniup) G dp
awpp pnnnputiph wbnhp £ wdb] Ywuwyws npw wpnwpnuejwt hbn,  npnup,
uwlwju, dbpdyb) Gu Junwdwd ubipyuwywgybint hhdpny' Jupnyep pnnnpwplydwu
thnynud gunuybiint wwnbwnny (nb'u Oqlwiit ptinnbd @rinppuyh (npnonwd) [Ozkan
v. Turkey (dec.)], rhy 15869/09, 2011 pqwlwuh nbGlywbtdptph 13, HYnppuwpl
punnbGd (Gninphuyp (npnonwd) [Goktas v. Turkey (dec.)], phy 59374/10, 2011
pwlwuh nbywnbdptiph 13, Lhpbsplhtlt Gt wyp punnbd (Gnipppuyp (npnonid)
[Kirectepe and Others v. Turkey (dec.)], rhy 59194/10, 2012 pwlwuh thGinpjwph
7, Yninbint ptinnbd dnipnphuyh (npnanwd) [Giider v. Turkey (dec.)], ehy 24695/09,
§§ 64-65, 2013 pJwlwuph wwphth 30, Ywpwpnynpt punnbd (Gnipnphuwih
(npnanwd) [Karabulut v. Turkey (dec.)], rhy 32197/09, §§ 64-65, 2013 pwlwuh
ubwwnbdptiph 17, dbpbind hhpwunwyJws' @tphtp gnpdp, §§ 64-65, bt Ytipbinud
hhowwnwlywsd' 3hinpnpdp gnpdp, §§ 43-44): Lbnbiiwpwp wyn Ynebpp stu Yupnn
hwaoyh wnuyb| unyu gnpdnid:
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236. <uwpwynp sk uwbr  nhdnWdwwinth Ynndhg  hwwhwjwywu
wnpwdwnpywonypjwu wnlwnyeiniup pfutigut wju Gpynt pppebph hnnjwdutiphg,
npnup JYwjwynsty £ Gppnpn Ynndp (nb'u Jbpbind® 187-pn wywippbipnigyniup):
«Ywpuwb» opwpbpehg dboptpwd wnwoht  hnnwdnd  upynid £, np
2007 pywlwuphu <Lpwuwn  “Hhuph  uwwunyeyniuthg  hGnn nhdnwWwwnn,
nwwnwwwnpwnbing wjn uywunyeiniup, Unwdpnih <wjng ywwphwppht Yns £ wnb;
punniub, np  uwwunyeyniuu Udbtphywih  Upwgjw; Lwhwugqutiph  Ynndhg
Ywauwlybipwdws fuwpnwiu nudwnpnuegyuu wpyniip b «Upghylie» opwipbinehg
dboptipdwd Gpypnpn hnnywdp Ytpwpbpnd Ep Unwdpnynd gnpdnn hwjywlwu
nwnpngubtipht ninnywd wuwuntu uwwnuwihpubiphu, npnud, uwYw)u, nhdniwwwnnth
dwupt punhwupwwbu skp funuynud (nb'u Yyepbiind' 28-pn. wwippbipnieyniup):

237. Cunhwunip  wndwdp, GyGigwpphwih  Ywnwywpniginiup G Gppnpn
Ynndbphg Jph pwuhup &gt Gu nhdnWwwnihu - ubplwjwgub]p  npwbu
dwjpwhtinwywu, ny qgnpdty £t pp wqwu  wpunwhwpndbine  hpwyniupu
wlwywwwufuwuwwnt G Junwugwynp  Gnwuwyny ppwlwuwgubint  aGiny:
Twwnwpwup Yupdnwd £, np nw sh Yupnn hwdwwunbintijh |hub] wju thwuwnh hbw, np
nhdnudwwnith wyn hpwyniuph  hpwlwuwgdwup Jdhowdwnbint nbwpbpp  Gpynt
wugwd hwugbgpb) BU fuwundwu Yepwpbpjwy yéhnubph Yujwgdwt' @npphwih
ntd upw Uwpuwdbnunypwdp  hwpnigwd gnpdtiph 2powtwlubipnud:  Wn
ybhnubphg wnweohup, npp Ywjwgyb) £ 1992 pdwlwuptu ubpluwjwgwd guugwunp
hhdwu Jpw, Unghwpwlywt Yniwwlgnipiniip Gi wyp ptinnbd (enipppwyh [Socialist
Party and Others v. Turkey] (1998 pwywup dwjhuh 25, 2t4nygttin 1998-I1l) gnnpdh
opowuwyubipnd L bnbi: Wn gnpdny “twunwpwut wpdwuwgpb) £ 4nugbughwih
11-pn hnnywédh juwfunnw wju Ynwwygnipjwt Yugdwniddwu wnusnygjwdp, npu
wjn dwdwuwly uwpwqwhb] £ nphdndwwniu: Gfwwnwpwup gt £ np
nhdnwdwwnnth' Jugdwnddwt  wwwbwn  nupdwd  hwjnwpwpnyggniuubpp
wwpniuwlb) Bu dwagnwing pnipn dnnndpnhu nipnywid’ hwdwfudpydbine e npnawyp
pwnwpwywu wwhwugubip ubpyuwjwgubnt Ynsbp, uvwlwyu s6U ywpniuwyb)
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pnuntpntu Yhpwnbint, wwunwdpbint jwd dnnnypnwydwpwlwu uygpniupubipt wy)
Ybpw nuuwhwpbine Ynstp: pwugny, hbnbiwpwp, sEp Yuwpnn wpnwpwgyb)
Ywqdwinwdnwdp: Gpypnpn yéhnp, npp Ywywgyb) £ 1999 pywlwupu ubipyuwjwgywsd
gwugwwnh hhdwu Ypw, btint bt ®@bnphbstpt ptinnbd raninphwyh [Peringek v. Turkey]
(rhy 46669/99, 2005 pYwywuh hnwhup 21) gnpdp: Un gnpdnd “Fwwnwpwup
npn2ti| £, np f3nipphwjnid ppbwlwu gnpdny nhdnwdwunnth nwnwwwpundp udwu
hwjwnmwpwpniejniuutiph hwdwp, npnup  skhu Ywpnn  punipwgpybp  npwbu
wwnbniejntt ubpdwunn  funup,  wuhpwdbon  skp dnnnypnwywpwlwu
hwuwpwynigyniunwd e wjn wwwbdwnny hwugbigpty £ 4nuybughwih 10-pn
hnnwadh fuwfundw:

238. Uju thwuwnp, np nhdnidwunnth hwjnmwpwpnieniututpp YGpwpbipb) Gu
npwbtiu wnwudhu funwp nhunwnpyynn hwibippu, sh Ywpnn hhdp hwunhuwuw|
npwup twbit npwbu nwuhunwywu pwpngsnipjwu npubinpn hwdwpbiine hwdwp,
pwuh np dhowqqwjhtu  hpwynituph 2powuwlubipnid  «gnwuwwunteinLu»
hwulwgniejwu uwhdwudwu (nb'u Ybpbind' 52-pn G 54-pn. wwipptipnieyniuubipp)
hwdwdwju gwulwgwsd hwjinwpwpnie)niu, npp YyGpwpebpnud £ ywwndwlwu nbwpp
npwbiu gbinwuwwunienlu nwuwlwpgbint ywwpwbniejwup, wbwp £ wnusyp
npnawyh wqqujhu, tRupY, nwuwjwlwu Ywd Ypnuwywu fudph:

239. LCuwn TYwwnwpwup' nhdnwwwnnth hwjinwpwnpniejniuubipu
wdpnnonipjwdp ybpgpwd bie hptiug wudhowywu nt wnwyb) jwju hwdwwnbpuwnnid
s6Uu Ywpnn nhundb] npwbu hwbph tjuundwdp wwnbinyejwu, pnunyejuu Yuwd
wuhwunnipdnnuywuntejwu Ynstp: dpdwppwn k£, np npwup hujwwbiu pouwdwywu
punyp Gu Ypbj, G nphdnWwwniu niubigl) B wulynunpnd nhppnpnanid, uwlwju
wbwp £ punnmub, np wn  hwjmnmwpwpnyeniiutpp, wugnpwn, npn  swthny
swihwqwugywé btu bGnb|, pwuh np npwnpnentu gpwybint bwywwnwly  Gu
hbunwwunby (nb'u, mutatis mutandis, Jbpbind hhowwnwydwsd' Ugpwtlyndp b
«hiptinGt» dhwynpdws dwlybnnbwlwt Guqdwlbnunysywt gnpdp, § 102, npp
ybpwpbpnwd Ep wunghwghwjh Ynndhg Yuqdwybpwyynn hwydwpubiph dwdwuwy
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npw wunwdubph Gi hwdwlunhubph Ynndhg htswd «hwlwpniynwpwlwu Ynown
hwjinwpwnnientuubiphu»):

240. Mwjwwp gk E, np nhdnidwwnniu hnmwwunyb) uwd nwunwwwpunyb §
ns Rt ginwuwwunieiNuu wpnwpwgubint thnpdh, wy qnun wju dfunbint hwdwn:
cytjgwphwih  Ywnwywpnyeniup  hwpghu dninbgh £ owin  quwhwndwdp'
pungdtiny, np CyLGgwphwih nwotwihu nwwnwpwuu hp yénh 7-pn Yeunnwd ugb £, np
1915 pwlwuphu Gi hwonpnnn wwphubipht wnbnh niubgwd hwjbiph owpnbpu nt
quugywéwht ynwpnuwubipp dwpnynuegjwi nbd ninnywd hwugwagnpdniyeiniuutip bu,
npnup Ywpnn Gu hphduwynpdt) Cybjgwphwih ppbwlwu opGuugpph 261 bis
hnnJwodh § 4-h opowuwlubipnd: “V‘wwwpwup ugnd L, np huswbiu bGpbuind |
Ywwnwpwuh' dwnbjw tubub punnbd buwwbhwh [Varela Geis v. Spain] (phy
61005/09, §§ 45-53, 2013 pYwywuh dwpwnh 5) gnpdnyd 4énhg, npp, h nbw,
ypwpbpnud £ wju  gnpdhu, npp  hpdp £ hwunhuwgb] Puwwupwih
uwhdwlwnpwywu nwwwpwup'  Jepnuguw; 96-pn wwppbpnipyniuntd
hhowwnwlyywsd énh hwdwp, Gpynt denunpwupubipp Ywpnn Gu [hnyhu wnwppbp
(hubip: Wunwwdbuwjuhy, huswbiu wpnbu updbg £, wju nbwpnid wluhwjwn fuunhpp ns
pt Cytjgwpphwih nwwwpwuutph Ynndhg nhdnidwwnth hwjnmwpwpnieginiuubphu
wpjwd hpwwlwu npwyndu k, wy wju, G wprynp wjn hwjnmwpwpnyeniuubpu
wdpnnonipjwdp  ybipgpwd bGr ppbug hwdwwnbipunnd  nhunwpyybint nbwpnid
Ywpnn Gu puyuwiyb npwtiu pnuntjwu, wunbinLejwu Ywd
wuhwunnipdnnuywunyejwu Ynstp: twwmwpwut wpnbu huy gt £, np npwup
nputiv: wynwhupp puluyby st Ywpnn: Mbnp £ dhugt wydbugut), np, huswbu
wwpqwpwub| b huywupwih uwhdwuwnpwwu nwwnwpwup, ginwuwwunyRjwu
wpnwpwgnip wpunwgnynd £ ny et wju pwtph hwwuwndwtu dby, np nydjw
nbwpp gbnwuwwunyentu sk, wy wju hwjwnwpwnpnigyniuutpnd,  npnup
wwpniwwynd Gu wndjw; nbwph Ybpwpbpw| quwhwwnnuywu nwuwnnnniejnty,
npn npw  Upwuwynyejwup hwnnpnynud £ hwpwpbpwlwu punye, Jwd wju
nhnwpyynd £ npwbu  ppwyniup  (nbu  dbpbind’ 97-pn wwippbipngyniup):
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Twwnwpwup hwdwpnw E, np nhdnidwunnth hwjnwpwnpniegyniuubpp ng Yupnn Epu

nhwnwpyyb| win hdwuwnnd, ny £ Yuwpnn Ehu hwdwnpyb] npwbu dwpnyniejwu nbd
ninnywd gwuwgwd wy hwugwagnpdnipintu wpnwpwgunn:

241. Ypwupg hbwnbind £, np nhdnwdwwnnth’ hwupwihtu hGunwppppnieintu
ubpywywgunn  hwjwnwpwpnieniuutpp wbwp £ wyblh d6d  wywonwwunieiniu
unwuwjhu Ynuybughwjh 10-pn hnnwdh opowuwlyubpnud, Gr np SyGyguphwyp

holuwunieiniuuph  Ynndhg npwug Jdhowdwnbint  hwjbgnnnigjwtu  2powuwyn
uwhdwuwthwy k Gnb:

(B) Uhowdipnnipyuti hwdwinbipuypp
Wtuwphwgpwlwb i wwindwlwb gnpénttibpp

242. Ynudbughwjny  Uwjuwwbujwséd  ppwyniuptubph  hpwlwuwgdwup
dhowdwbint fupun  hwuwpwlywlywu wuhpwdbonnipjwt  wnlwnEjwu  hwnpgu
nwnwuwuhptijhu Twnwpwup donwwbu hwoyp £ wnb] hwdwwwunwufuwu Pwpép
wwjdwuwynpynn  Ynndptu  wnusynn  wwwndwywu  hwdwwbpunp:  Oppuwy’
bngph gnpdh (Ybpbind hppwunwydwsd, §§ 51 G 59) puunigjwt dwdwuwly wju
hwoyh b wnb) «3¥Gpdwuhwip thnpép Ywjdwpuu <wupwwbinniejwu opnp G wju
ndqwphu dwdwuwlwopowunwd, npp hwonpnbp £ wjn Ywpgbph thngdwup’
punhnwy dJdhuste 1949 pwywupu <pduwpwp optuph punniundp» bLe npw
wpryniupnud  wnwowgwd  «Ypyptu  udwu  inpd  nubuwing  fjunwwibin
gwuynipyniup’ ubithwlwu unp whwnegyniu unbindtnt dhongny, nph hhdpnd pulwd
Ylhuh  «ppbt  wwonwwubiint  nuwy  dnnnpnwydwpniejwu»  gunwtwpp»:
Cwlwwwwnwufuwt whwnniejwt ywwndwlwu thnpdp 2w wy| ghpdtiph puunyejwu
dwdwuwl b dwupwYyzhn gnpdnu Ep fuphun hwuwpwwlwu wuhpwdbnnyewu
wnlwjnuyeyniup quwhwwnbine hwpgnd (nb'u Jbptiind hppwwnwlywsd' NeGybatgph
agnpdp, §§ 41 L 47, Jbpbiind hppwwnwldws' MEdwh Pwpphupl (Pwpopnipsnit
Yynwuwlygnipynitipn) G wyp qnpop, §§ 124-125, Swhup Gi wyp punnbd Yepdwbphuwyh
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[UM] [Jahn and Others v. Germany [GC]], phy 46720/99, 72203/01 L 72552/01,
§ 116, UhtT 2005-VI, ybptind hppwwnwyjwsd' Lbyw Cwhhup qnpdp, § 115,
Jbpbinwd hhpwunwydws' dnwinluyh gnpdp, § 119-121, Jbpbiind hhpwwnwyywd'
Suwpbiph qnpdp, § 58 bt Yybpbinud hhpwwnwyyws' dnbwyh gnpdp, § 66):

243. Un hwugqwdwupp hwwnwwbu Yytpwpbpbh £ <ninpnunh ywpwgw)nid:
Cun “twwwpwup' npw  dfunndp npwbu  hwugwagnpdniegniu bwfuwwnbubn
hhduwynpnwp ny wjupwu npw' hunwynpbu hwunwnywsd ywndwlwu thwuwn
hwunhuwuwnt hwugqwdwupt &, wj wju, np hwoyh wnubiny hwdwwywwnwufuwu
whbwnyenuutpn - wnw  ywwndwlwu  hwdwwnbpunp  (dhuy wjdd  bwfuyhu
Cwuduwdnnnyph br “twwwpwuh Ynndhg puudwé gnpdtipp  YGpwpbpb Gu
Udunphwiptu, Phghwpu, Yepdwupwihtu be Spwuuhwiht (nb'u dbpbind' 209-210-pn
wwppbpnuyeyniuubpp, Ge hwywnpp’p Jepbind  hppwnwyJws'  dwnbpuw  ubjup
gnhpdhu, § 59, npnwd twunwpwup sh puubp Ynugtughwih 10-pn hnnjwséh dwuny
ubpywjwgywd pnnnpp)), npw  dfunndp, unyuhuy bt Ywwwpynw Ok
wuynnitwlw| wwwndwlwu nwnwduwuhpnieiniuubph pnnph nwy, dhwuswuwly
wbwp £ nhundph npwbu hwlwdnnnypnujwpwwt qunwihwpwfununiypjuu G
hwlwubdwywunigjwu npubinpnw:  Wuwhuny, <ninpnuinh dfunnudp YpYuwyh
Juwugwynp £ hwnlwwbu  wiy  wbwnyenwubpnd, npnup  wnnidh] Gu
Uwghunmwywu whwpbynwubphg, Gi npnup, Ywnbih £ hwdwpb, np h ehyu wup,
hpbug Yynndhg hpwlwuwgpwd Yuwd odwunwlwsé  quugywdwhu
Jwjpwganiejniuutinhg dnuwwh duwint hwwnniy pwpnjuwwu ywpwnwynpnyeiniu Gu
Ypnd' npwug dfunnuu opbupny wpgbibint dtiny:

244. b hwlwnpnieiniu npw’ sh héwplyb), np Sdtguphwi ninnuyh uw k
niubigtip Oudwujwu Yuwyupnieiniund 1915 pwlwuhu G hwonpnnn wmwphubphu
wmbnh niubgwé nbwptpp htw: UpwYy wnwhuh Yww Ywpnn Ep wnwowtw
oytjgwpwywu hnnph Jpw hwy hwdwjuph ubplwniejwtu  wywpwgwind, npp,
uwlwju, Fwlwu vywuwynienitt skp nwubuw: “tw plund £ uwbe GYyGiguphwip
Ywnwywpniejwu wju  thwunwplubiphg, npnup hunwy hwyjwuwnnd  Gu, np
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nhinudwwnth  wnwowgpwd Yhpbwpwunyeniuutpp  Sybjgwphwih pwnwpwywu
Ywuph 2nowtwlubphg nnipu Gu, G Lnquuh 2powup nuinhjwuwywu nwnmwpwup
yénh wju uwhdwuubpnd, npp Jbpwpbpnw Ep nhdniWdwnnith wywwdh dh dwup
ybipwgubntu, upynid Ep, np bw onwnbipypwgh t G whwp £ yGpwnwnuw hp Gpyphnp
(nb'u Jbpbind' 22-pn wwppbpngeyniup): Udbhu, wnlw 60 wwwgnygubp wju
dwuhu, np  wu dwdwuwy, Gpp nhdndwwniu hwunbu £ GYG  hp
hwjwnmwpwpnieiniuutipny, Cytjgwphwynud  (wpjwd hpwyhbwy £ whpby, husp
Ywpnn Ep wjuntin gwnugnn pnippbiph Gi hwtph dhobit  |nipg  pwlunwiubipp
wwwbwn nwnuw| (hwlwnpp'pn' Qwbuyph gnpdhu, §§ 57-60, tu Uninbyp (ehy 1)
gnpdhu, § 62, Gpynwu k| Jybiptiend hppwwnmwyws, npnup Ybpwpbpnd Ehu
1980-wywuutphu G 1990-wlywuutphu (nipphwih  hwpwy-wnpbibpnd nhpnn
lwpywd hpwyphbwyhu, huswbu vwbl' Swjwpwonnip b Uwygpipp gnpdhu, § 33, nu
Uwygpiph G Swyqwpwonnth (phy 2) gnpdhu, § 28, in fine, tpynwu k| ybiptiinud
hhowwwlyyws, npnup Ybpwpbpnd  Ehu  (Gnipphwh  dh pwup  pwunbpnd
wuyunwugnypjwu  ndbph B pwuwnwpluwiubph  dhobit  wnbnph  niubgwd G
quwudjwoéputiph nu dwhdwu bGpny pwjunwubph  dwdwuwl huswé  Ynown
hwjinwpwnpnieniuubiph hpwwwpwydwup): Wugnpn, wybih ywn puudwd gnpdp,
npnd dwu hwjnwpwpnieiniuutph hwdwp SyGiguphwih ppbwlwu optiuugnph
261 bis hnnqwdh § 4-h hwdwdwju ppwywu hGnwwunnd Ep hwpnigybi, gnyg k&
wwihu, np pbbt cYyGguphwh hwy Gi pnippp  hwdwjupubpu  hpbug funpu
wuhwdwdwjunieiniuu Gu hwjwnub 1915 pwlwuhu Gr hwonpnnn wnwphubpphu
wbinh nuigwd nbwpbph hpwywlwu punpnadwtu Gpwpbpjw|, pwgh hpwjwlwu
Jwpnypubphg nw npbi wy htunbwupubph skp hwugbigpt (nb'u epbinad® 41-46-pn
wwppbpnientutbpp): “Thdnwwwinnihu wpnwpwghnpbu  snuwnwwwnunbiu
puywiytb £ npwbiu cyGigupphwih hofuwunieiniuubiph Ynndhg upw wnbuwybunubipp
ophuwlwuwgdwu &t (hwlwnpph'p, mutatis mutandis, Jbpbind  hhowunwyjws'
Unbiwyh qnpdhu, § 71):
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245. Wuwhuny, hwpgu wju k, pt wprynp CyGigwphwind nhdnidwnnth
nwwnwwwpwunnuip ppbwlwu gnpdnd Ywpbh £ hhduwynpby Snipphwjnd inphpnn
hpwyhéwyny, npnbn  wqgqwihu  thnppwdwutnieniu - Ywqdnn  hwjbpp
Gupwnpwpwp Gupwnpyynuw Gu EUWdwywu Ybpwpbipdniuph Gt funpuywunyejwu
(nb'u Jbptiinud' 186-188-pn. wwppbpnipyniuubpp): Cunn ‘wnwpwup' wyn hwpgh
wwuwwufuwup wbwnp Lt [huph pwgwuwywu: “Fhdnwdwwnntht nuwnwwwpunbihu
Cybjgwphwjh nwwwpwuubpp Snipphwind nhpnn hpwyhéwyp hwoyh sbu wnb):
“tw hp nhunwpynwdubipnd hwoydh sh wnb] bwbe CYGiguphwih Yuwnwywpnipiniup:
Ujnw Ynndhg' Ynugbughwih 16-pn hnndwdh Jyuwjwynsdwdp hwdwwwwnwufuwu
dhowdwniginiut - wpnwpwgubint upwug thnpdp gnyg £ wwihu, np upwup
hhduwlwunwd hhduyb| Gu ubpwbtinnwlywu punupwywu hpwyhbwyh Yypw:

246. Bipdwppin £, np uGpuynudu hwnluwwbu  EGYnpnuwhu
hwnnpnwygnigjwu  dhongubiph  oquwgnpddwu  wwjdwuubpnd  ny  dh
hwnnpnwgpnientu sh Yuwpnn nphunybp gnun nbnwlwu punyp nwbignn: Lwbt
gnyglh  Gu  hwdwpgnd e dwpnnt ppwyniuptubph hwdpunhwunep
wwonwwunijwu ngnt htin hwdwhniuy G quugqwdwiht ywjpwgnyeniuutinhg
wmnidwdubph  hpwyniupubipp, wulwfu  npwug  hpwlywuwgdwu  Jwjphg,
Cybtygwphwih Ynndhg wwonmwwubnt gwupbipp: Wunwdbuwjupy, «wuhpwdtion Gu
dnnnypnwywpwlywu  hwuwpwyniginiunw»  wpwnwhwjnniegjuup  ubphwwnny
hwdwswihnypjwt  hwuljwgnieniup  Gupwnpnd £ hojuwunieniuutiph Ynndhg
dnuwpywsd dhongubiph Gr wyn dhongubph hpwlywuwgdwdp npwug Ynndhg
htwmwwunynn uwywwwyh dhobir wnpwdwpwiwlwu Yuwh wnlwjnyeniu  wju
hdwuwnny, np nyjwy dhongubipny nnowdwinnptiu huwpwynp |huh hwutb] uywuywsd
wpryniuph (wnb'u, mutatis mutandis, dbpbpt pannbd Cybiguppuyh [Weber v.
Switzerland], 1990 pywywup dwjhup 22, § 51, 2wpp U rhy 177, tiv Opqlindtnp Gt
Qupnpwtt ptinnGd Uhwguy (Gwqwynpnygjut [Observer and Guardian v. the
United Kingdom], 1991 pJwlwuh unjtdptiph 26, § 68, swpp U phy 216): Fdjwn k
wundt, np fFnipphwind wqgwihtu thnppwdwutnteiniu Yuqgdnn hwjtiph tywwndwdp
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ghjnipntu niubignn  pouwdnieniup  SyGigwppwynd  nhdnwdwwinth - Ynndhg
Ywwwpjwd hwjnwpwpniyeniuubph wpnyniup £ (nb'u, mutatis mutandis, Ybpbinud
hpowwnwyJws' pbowih gnpdp, § 58), Ywd np TYGgwphwjnud nhdniwnnth
nwunwwwnwunup ppbwlwu gnpdny nptitk hpwlwu nwuwynd wwonwwub) £ win
thnppwdwutnijwu hpwynupubipp Ywd upwug oqub| L wybih wwwhny qqui:
Ugtihu,  wnw 65U wwwgnygubp  wju dwuhu, np  nhdnwwwnnth
hwjwnmwpwpnieniuutpu hupuht wwnbiinyentu Gu hpwhpb (Enipphwynd  hwytiph
Uywundwdp, wd np bw wj wnhpubpny thnpab| £ wynwntin hwitph tfuundwdp
wuwnbinyentu ubipdwub; Puswbu wpntu updb) £, ptpebph Gpynt hnndwdubpp,
npnug hnnud | Ywwwpb] Gppnpn Ynnd - hwunhuwgnn'  @nipppugh  dwpnnt
hpwynitiptiinh - wunghwghuwyh, Dodwpynyqut, wpnwpnysjwl G hppwpwlp
YGawppnth  n SGnwuwwbnpywt G dwpnne  ppwyniiptiiph - Ybpwpbinug
nwunidtiwuppniyyniutiiph - dhowqquyhtt - htuiphypanupp,  wwpquuwbu - skl
hhduwynpnud Upw wunnwt wju dwupt, np nhdnWwwnniu udwu gnpdnnniejniu k
Ywwwnb: Ujnw unebipp, npnug ypw hhdudb) £ Gppnpn Ynndp, 4tpgyb) Gu
wjuybu  YnyJwd  «Epglbubyntp»  gqnpdnd  Jwpnyehg, bGr puswbu  wpnbu
wwpqwpwudb k, s&6u wpnn hwayh wnuyb:

247. gtk nipphwjh npn2 dwjpwhbin wqqwjuwywu fudptiph Ynndhg wyn
Gpypnd hwjbph tywwndwdp EUWdwWywu YGpwpbpdniuph wnfwniyejwu thwuwnt
wuhbppbh £ hwinwwbu hwodh wnubing 2007 pwlywup hniuduphu pnipppwhwg
gpnn  bGu jpwgpnn <pwun  “Hhuph  uwwunentup,  npp,  hwwUwpwp,
wuwjdwuwynpywd tp 1915 pwlwuhu Gi hwonpnnn wwnphubphtu nbnh niubgwd
nbwpbph Ytpwpbpjw) upw nbuwytnubpny (nb'u epbind hhpwnwlywsd' Hhtph
gnhpdp, § 66 in fine), ndqwp pt nw huwpwynp (hup hwdwnpb] CYbGgwphwinid
nhdnudwwnnth uwnwpwsd hwjinwpwpnieniuubiph wpryniup:

248. qw npbitt wwwbwn npbitk wy] whwnnygynunw, ophuwly’ Spwuupwynid
whpnn hwdwwbipunp hwgh wnubint hwdwp, phuswbu wnwownyby tp Gppnpn
Ynnd hwunhuwgnn CCAF-p: tpdwpphwn £ wju, np hwwywu uthjninph Gppnpn
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wdbuwdtd hwdwjupp gquugnd £ Spwuuvhwind, Gr np 1915 pwlwuhu nt
hwonpnnn  wwphubphu  wbnh  niubgwé nbwpbpp  wwphubp  2wpniuwy
wnwotwhbpe fuunhpubp Gu hwunhuwgl] (nEu Jbpbind® 93-pn GL 94-pn
wwppbipnyeyniuutipp): Uwlwjy - wnlw G wwwgnygubp  wju  dwuphu, np
nhdniwwwnth  hwjnmwpwpnygyniuubpu wyn Gpypnd wudhowywu  hbGnbiwup Gu
niubigb, Ywd np Tybguphwih poluwunygniuubpp upw nbd gnpdtp G hwayh
wnubiiny wyn hwdwwnbpuwnn:

dwdwbwlh gnnéntip

249. Lpymh i hgnptpp  gnpénwd  (YGptitnid  hhpwwnwyyws, § 55)
Qwwnwpwup b £, np pbit wwwndwlywu gwdwih nbwptph  JGpwpbpjw]
hwlwuwywu nhwnwpynwubpp dhown £ Ywpnn Gu ybphwub] hwlwuniyeyniuubpp G
twhuypu  Ypwd wnwnwwwupubph  dwuhu  hphpnnneniuttp  wpruwgub,
wjuniwdbuwjuhy, pwnwuniu wnwph wug wyn Gnyputphtu JGpwpbpybip unyu
fuuinnipjwdp, htus twup Ywd puwt wnwph wnwe, wuhwpyp £ Fwwnwpwiu win
unyu dnuinbignwu £ Yppwnb] wbl wy gnpdbpnd (nb'u Enpuyntt Minbt punntd
Sbpwbluhwyp [Editions Plon v. France], phy 58148/00, § 53, UhG 2004-1V,
Jbpbiind hppwwnwYdws' Unbiiugh gnpdp, § 64, dwjbuyt punnbd <nibiquippuwyh
[Vajnai v. Hungary], phy 33629/06, § 49, Uht" 2008, Jtpbind hppwwnwljwsd'
Oppwtp i wyp qnpdp, § 52, G Udninpdt ptnnbd LGhwuipwbh [Smolorz v.
Poland|, phy 17446/07, § 38, 2012 pywlwuh hnywbdptph 16, huswbu uwbr,
mutatis mutandis, Wby Dhhwywsh Uunupbl punnbd Spwbupwih [Hachette
Filipacchi Associes v. France], phy 71111/01, § 47, 2007 pwlwuh hniupup 14):

250. Unyu gnpdh wwpwqwnd nhdnwwwnth hwjinwpwpniejniuubiph G upw
Ynndhg hhpwwnwyywsd nnptipqulwu nbiwpbph dhobit puwd dwdwuwwhwwnywdn
qquipnpbu J&& £ dnn putuniu wwpp, Ge qunwhnpbu Yupbih £ wub, npowju
dwdwuwy, tpp bw Yuuwwpb| Ep wyn hwjnwpwpnyeniuutinp, et wuquwd tnb| thu
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wjn nbiwpbinhg thpldwd wudhup, wuww upwug phyp swwn thnpp £ tinki: Lwuh np
npn2 Gppnpn Ynndtp hptug Ynndhg ubiplujwgywsd thwunwplubpnd pungdt Gu,
np wjn hwnpgp 2wwn hwjtph G hwnwwbu ughninpnid puwyynn hwjtiph hwdwn
nbnbiu  wpnpwywtu L, dwdwuwlyh wwppu  wuwmbub] sh Yuwpbh: (GGG
hwdtdwwnmwpwp Jbpobipu nbnh niubgwd nbwpbpp Ywpnn Gu wjupwtu gwywih
thubi, np npnawyph dwdwuwlywhwwnywény Gpwotuwynpyp npwug YGpwpbipnn
hwjwnwpwpnieiniuutiph uywwndwdp purywjuwsé Ywpguwynpnd, wjuniwdbuwjupy,
dwdwuwyh pupwgpnd winwhuh Ywpgwynpdwu wuhpwdbonniejniup wbwnp §
ybpwuw:

(v) bus dwiwiny Gu nhdnidwipnih
hwyippwpwpnygniiint wqnby hwylwlwt
hwdwyuph wunwdtutinh hpwyniipiliph ypw

251. Lunnubind, np «wj  wudwug ...  hpwyniuptbpp»,  npnug
wwonwwunpjwuu  ninnywdé £ tnbp nhdnwWwwnth wquw - wpunwhwjnybine
hpwyntuphu  dhowdwnnieiniup, hwdwpynwd Gu Ynudtughwih 8-pn hnnjwoény
wwonwwuynn phpwyniupubip (nb'u dopbind' 227-pn wwppbipnyeyniup), “fwnwpwitu
wjdd npwug ppwlywuwgnup hwjwuwpwyzntine uywwnwyny wbiwp £ npnoh, pb
nhdnudwwnnth hwjnmwpwpnipniuubpp nppwuny Gu wqnb) wjn hpwynitupubiph Yypw:

252. Ttwwnwpwup  ghunwygnd £, np 1915 pwlwuhu  Gi  hwonpnnn
wmwphubpht wbnh nwbgwd nnpbpquywu nbwpbpp npwbu gbnwuwwunie)nLu
hwdwnbnt hwpgp hwj hwdwjuph hwdwp hujwjwlwu Yupbinpniginiu nwuh, G np
wjn hwpgh JYbpwpbpw| guwuluwgwsd hwjnwpwpnientt hwy hwdwjuph hwdwp
fuhunn qquyniu hwpg £ Wunwdbuwjuhy, Fwwnwpwup sh upnn punniub, np
nhdnwdwwnnth’  fuunpn - wnwplw  hwjwnwpwpnegniuubpp . wdjw]  wWwpwgunud
swihwqwug Yphpwynpwlwu &Gu bnb wn nbwpbphg wndwd Hwd npwug
htiwnbwwupny gnhywd hw)bph wpdwuwwwunynipjwu Gr upwug hGnunpnubiph



e6MPL2GLL LCLHBU CUE33UNhU3h aNrfond 4anhft 198

wpdwuwwwwynipjwu nt hupunyejwt hwdwn, npwbugh Cybjguphwih Ynndhg
ppbwhpwywlywu  dhongubp &bnuwpybint  wuhpwdbynnieiniu - wnwowgubhu:
huswbu wpnbu gyt £, nhdnidwinnth hwjwnwpwpnyeniuubipu hupuptu ninnqwéd Gu
tnbl ny pbt win wudwug, w) wju «hdwybppwihuwmubphu», npnup, puwn upw,
wwwwufuwuwwynipntt Gu Ypnud wyin  Jwjpwagnipyniuuph  hwdwp: bp o win
hwjinwpwpniejniuutipnud hwytipp hwdwp husg-np &d6iny Yupnn hu yhpwynpwywu
(hubp  wju  hwwnywdubipp, npnugnud  nhdnwWwwnit upwug  wujwub Lk
«hdwbphwhunmwlwu ndbph» dtnphu «gnpdhp» tiL upwug denwnpt £ «nippbinh
G dnwunydwutbph uuundwdp owpnbip ppwywuwglubnt]» dbg: Wunwwdbuwjuhy,
huswbu Yunbh £ uyuwnb] nhdnidwwnnth nhnwpynwdubiph punhwunip Enueyniupg,
Uw wyn wdbuhg sh Ggpwlwgpb, np hw)bpt wpdwuh Gu bnb Gupwpyybnt
qwjpwgnieniuutph . Ywd  puweugdwu.  wyblh  owwn  uw  dGnwunpbp  §
«hdwbphwipuwmubp[hu]» pnippbiph e hwjtph dhobiL pnunipinitu  hpwhpbiint by
(nG'u  Jbpbind® 13-pn G 16-pn wwppbpnggniuubpp): Uw,  gnidwpydbing
nhinudwwnth  Jywjwynswd nbwpbiphg hbnn wugwsd dwdwuwlwhwunywsdhu,
Twwnwpwuptu hhdp £ wnydb Ggpwwgubiny, np upw  hwjunwpwnpnieiniuubpp sh
Ywpblh  hwdwpb] qquwih hnigdnitp  wnwowgunn, npwhuph wqgnbgnie)ntu
JGpwagpynd £ npwug (nb'u, mutatis mutandis, dwybiuyp qnpdp, § 57, Oppwip i
wyp gnpdp, § 52, Mnuphuippphth gnpdp, § 38, b Gpbuwpp i wyp gnpdp, § 39°
pninpu k| ybpbind  hhpwwnwywsd, huswbu uwbe &nt Lbpntuph Uhghti punnbd
Uwypwih [John Anthony Mizzi v. Malta], phy 17320/10, § 39, 2011 pYwlywup
un)dptipp 22):

253. Ttwwnwpwuh  hwdwp  hwdnghs & uwbr wu  hwugqwdwupp, np
nhdnudwwnth hwjnwpwpnyenituutpp, npnugny tw dfuwnty £ 1915 pwlwupu Gt
hwonpnnn wwphubipht wbnp niubgwd nbwpbpp npwbu  gbnwuwwunie)nlu
hwdwpbint huwpwynpniejniup, uwlwju sh ypdwpyti swpnbpph G quugywdwjhu
wnbnwhwuntgyniuubph  hpnnnieyntup, Ywpnn Ehu  |nipg  waqnbignipntu ennub)
hwibph' npwbu wnwudhu fudph hupuniejwu Ypw: “Frwnwpwup, b wwppbp
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hwugqwdwuputipnud, pwjg wpnbu Uk £, np wju hwjnwpwpnyentuubpp, npnup
wuqwu pouwdwywu Yepwny yhbwpynud Gu dbYy wbwnnyejuu hwdwp wnwuduwyh
qqwjniu hwpg hwdwpynn  wwwdwwu nbwpbph  Ywpbiipniginiup G
wunpwnwnund Gu wqgqwihu hupunipjwtu Yypw, st Ywpnn hwdwpydb] npwbu
npwug hwugbiwwnbptph dpw |nipg waqnbignipniu niubignn hwjwnwpwpnipniuubp
(mbu  Jbpbind  hppwwnwlyws' Unpwiayndh i «bjpuntt» - dhwydnpdwéd
dwlbnnbwlwt Juqdwlbpwnyeywt gnpdp, §§ 104-107): “twwnwpwup unyu
Ggpwywgnipjwuu £ hwugb) bwbL hupuht wqqwjhu fudph hupunieiniup yhpdwnynn
hwjnmwpwpnueyniuubph Jwund (kv Jbpbind  hppwunwyJws'  «hunlyn»
pwnuwpuwghtiiph wunghwghuyh Gr Mwniiyndulypp gnpdp, §§ 70-75): TFwwnwpwup
sh pwgwnnwd wju, np Ywpnn Gu [phub] wjuwyhuh hwuqwdwupubip, npnugnid,
wwjdwuwynpywd wndjw; hwdwwnbpunny, wwwndwywu gwdwih nbwpbphu
ytpwptpnn hwjunwpwpnieiniuubipp Ywpnn Gu qqwihnpbu Juwub] win nbwpbinhg
nndwd fudpbiph wpdwuwwwwnyniypyniup. Ophuwy' wju ywpwgwynid, Gpp npwup
pouwdwlwu punyp Gu Ypnud G wwpwdynd Gu wjuwyhuh Gnwuwyndg, npp
huwpwynp st wuwnmbub): Wn wnusnigjwdp “twnwpwup ugnd E, np dGnbutinp Gi
wyp gnponud (Ybpbind hhpwunwydws, §§ 8, 56 b 57), npnud dhouwlwpg nwpngh
pwnaén nwuwpwuubph nwnngwlwuutiph wwhwpwuubpnw  Ywwwnh
dtLwybpwnuwiutpny  hndndnp  pnjwtnwynigywdp  ennighubp  thu  npyby,
Unudbughwjh  10-pp hnnwsdh  fuwfunnd  swpdwuwgpbin’'  wnwuduwyh
Ywpbinpnyeinwu Ep iyl wju thwuwnhu, np ennghlubpp ywpunwnpdbp thu
«inwwynpynn nt gguyniu inwphpnd gunuynn» wudwug, npnup npwup spunniubnt
huwpwynpnieginiu  skhu nwbigh: Uwywju sh Ywpbih wubi, np unyu gnpdh
wwpwguwjnd wnyw Gu tnb| udwu hwuqwdwupubin: Uhwju <ninpnuwinh dfundwup
ytpwptpnn gnpdtipnud £, np twhuypu <wuduwdnnnyp Gr Ftwwnwpwup, wnwug
npnawyh wwwgnygubiph, hwlwnwy Ggpwlwgnyejwuu Gu hwugb);: Uwlwju,
huswbu wpnbu updby &, nw Ywupnn t pfub] wju wnwudht hwdwwnbpuwnhg, npnid
wjn gnpdtipp odwgby Gu, Gi npu £ unpwb £ uwpuyhu <wudsuwdnnndhu b
Twwwpwuhu  punniut, np <npnpnuwnh dfunndp  unyupuy  wuynnduwug



e6MPL2GLL LCLHBU CUE33UNhU3h aNrfond 4anhft 200

wwwndwlwu nwnwuwuppnyjwu pnnh wwly ubpyujwgybint nbwypnid dhwupwuwy
wbwp £ nphundp npwbu hwlywdnnnypnuwyjwpwwtu qunwihwpwfununiygjuu b
hwywubdwlwunygjwu  npubinpnid - (b Jbpbind' 234-pn G 243-pn
wwppbipnyeniuutipp) G hGnbiwpwn wyn thnynw wbiwp £ hwdwpyh npwbiu ngjuy
wudwug hwdwp wnwuduwyh hniqintup wnwewgunn:

254. dbGpowwbu, “twwwpwup  upnd ;. np nhdnWdwwniu hp
hwjwnmwpwpniejniuutipny  hwunbu £ Gyt Gpbp hwupwihu  dhongwnnidubiph
dwdwuwl: <Lhwbwpwp, npwug nbgwd  hbGnbiwupubpp  uwhdwuwdwy
punype Gu Ypby (nb'u, mutatis mutandis, Jtpbinud hhpwwnwydws' Swpbph gnpdp,
§§ 44-45, b hwlwnpp'p Ybpbind hppwwnwlyws' Sbptgh gnpdhu, § 76, npnugnid
Twwnwpwit  wnwuduwhwwnly  Yuwpbnpnginiu £ gl wiu hwunpu, np
puwysnigjwu dh hwwdwdht gpuwpwnn, Juwpdpwinhwwihtu abiwlybpwnudubp
wwpniwuwynn  wyjw| hwjnwpwpnieniuubpp wbn Ehu gt bwhupunpwywu
pwpnqupwyh dwdwuwly pwdwujwd pnnighlubipnd, nph wpnyniupnd npwup
wnwpwdyb) Ehu Gpyph wdpnne puwysnipjwu 2powuntd):

(0) Pwpdp wuwydwbwynnynn Yynndtiph dhotit
hwdwdwybniyput wnluwynipiniap ywd

pwgwlwynygyniip

255. twwnwpwuh  wpwdwnpnigjwtu  wwy  gquuynn  hwdbdwunwywu
hpwyniuph wdjwiutipp gnyg Bu nwipu, np dtipght dh pwuh wwphubiph wyn
ninpnnud - wuljwyntu qupgqugnuubp  Gu ulwwndb]p Pwpdp  wwjdwuwynpynn
ynndbph ppwywlwu hwdwywpgbpnd: “Hpwughg npnoubipnud, huswybu oppuwy’
Spwuuhwnw i huywuphwnd npwup Ypbp Gu uwhdwuwnpuwlwu bwjuwnbwwhu
hpwyntuph  wgnbtignigyniup  (nb'u  dbptind®  95-97-pn wwippbipnuegyniuutipp):
Ujnwubpnd wjuwyhup qupgqwgnudubph hwdwp jupwu £ hwunhuwgt) 6U phy
2008/913/JHA  opowuwlwjhu npnonudp  (nb'u Japbnud® 82-90-nn
wwppbpnienuubpp):
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256. Wuwhuny, wnyw wnyjwiutpp ybp Gu hwunwd wwppbp ubpybunwywu
nhppnpnonwiutiph dh uwbywp: Uph pwuh Pwpdp wwjdwuwynpynn Ynndbn,
huswhuhp tu, ophtuwly, “twuhwu, Shujwunhwu, Puywuhwu (2007 pYwywuhu
npw Uwhdwiwnpwywu nwwwpwuh Ynndhg Ywjwgywd npnpnwdhg h ybip),
cytinhwu Gr Uhwgjw)| wgwynpnipyniup, ywwndwlwu nbiwptph dfundwu hwdwp
ppbwlwu ywwnwuuwuwwynieiniu s6U bwfuwnbunw: Ujnwiubipp, huswhupp Gu
Udunpphwu, PLighwu, Spwuupwu, Stipdwuhwu, Lhnbinwunubpp Gu Mnudhuhw,
wwpptp  dhongubph  Yphpwndwdp  ppwlwt  wwunwufuwlwnynyeintu G
Uwfuwwnbund  Jdhwju  Lnpnpnunp Gie bwghunwwu  nbdhdh  2powuwlubipnid
hpwywuwgywd hwugwgnpdnipiniuutph  dfunmdwtu  hwdwp:  MbGwnniejniuubiph
Gppnpn funwdpp, huswhupp Gu 2bGjuhwih wupwwbunieniup G LEhwuwmwup,
ppbwlwt  wwwnwupiwuwwnynipintu Gu - Gwjuwwnbund  bwghunwlwu G
Yndniuhunwywu ntdhdh 2powuwyutipnd hpwlwuwgywsd hwugwagnpdnipiniuutipp
hwdwp: 2nppnpn funwdpp, npp Yuqgdnd Gu UWunnppwu, Yhwpnup, <ntuquphw,
Lwwnyhwu, Lhfunbuonbjup, Lhndwu, Ljnipubidpnipgp, Uwlytinnupwih uwuyhu
Cwpwyuwdwywu Lwupwwbnnyeniup, Uwjpwu, Unjwyhwu, UindGuhwu b
Cybtjgwphwu, ppbwlwu wwunwufuwuwwnynigniu Gu bwfuwwnbund gwuwgwd
gbnwuwwuniejwu dfundwu hwdwp (nb'u Jbpbind® 99-pn wwppbpnyejniup):
Gpnwwlwu dhnigjwt dwlwpnwyny Yhpwnbih npnypubpu niubu gnpdnnnipjwu
(wju  opowtwl, uvwlwju Jdhbiunyu  dwdwuwly gbnwuwwunientu  dfuwnbip
ppbwlwuwgubiint. wwhwugp wwjdwuwynpnud Gu tdwu dfundwtu wpnyniupnid
onpwihth pwgwuwlwu hbnbwupubp wnwowgubint huwpwynpnigjudp (nb'u
Jbptiinud' 85-pn wwippbipnieyniup):

257. tybjguphwih Yuwnwywpnyeniup Gu dh pwuh Gppnpn Ynnd Yuulywsd tu
hwjnub] hwdbdwwwlwu phpwyniuph Yhpwndwu Yupbinpnypjwu  JGpwpbpjuy’
obonbiiny  wwppbp  ubpwbwwlwu  hwdwwbpunbpp G win ninpunwd
opGuunpwywu Ywpgqwynpnuubiph wuhpwdbpnnigjwu  nwppbp  pulwinudutpp:
Twwwpwuu  punniund o winwhup pwqlwquuniejwt - wnywnyeniup:
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Wunwwdbuwjuhy, wwpq k, np ppbwjwuwgutin gwulwgwd ghnwuwwunipjwu
dfunnut wnwug wju wwhwueh, np dfunnwp Yuwwwpyh wjuwyhuh Gnwuwyndy,
npny Ywpnn £ pnunientt Ywd wwnbiingentu hpwhpydtb, cybjgwphwu gunuynd k
hwdbdwwnwlywu uwbywnph Ggppu: Wn hwugqwdwupubpnd G Gubind  wju
thwuwnhg, np ndjw gnpdp wwnpniuwynwd £ wy gnpdnuubip Giwu, npnup npnahs nbp
GU Yuuwnwpnw hwiignnuywu (hwgnpnieiniuutiph 2powtuwyp uwhdwubnt hwpgntd
(nE'u  dbpbind®  241-254-pn - wwppbpnyeniuubpp Be ubppbiinad® 274-278-pn
wwppbGpnienuubpp), hwdbdwwnwlwu ppwynitupp ndjw; hwpgnd twnwpwup
Ggpwywgnipjwu dby dwupwlyzhn nbip niubuw| sh Ywpnn:

(€) ‘Gwpbh”™ L wpynp  hwdwpl,  np wn
dhowdipnipynitp  wwhwoynid £ Cylyguphuyh
utpwbdtiws dhowqquihti hpwywlwt
wwnpywynpnygyniiinny

258. <wynpn hwpgp, np whwp £ npnadh, nw wju £ wprynp dhowdwnnigniut
wpnwpwgywd fp wit wwwnbwnny, np Sybgwphwih dhowqguiht hpuywlyw
wwpuwynpnuygyniuubp - wynwbu  thu - wwhwugnd  (nb'u, mutatis  mutandis,
3tnupint punnbd "hwbpuyh [Jersild v. Denmark], 1994 pwlwuh ubwwnbdptiph 23,
§§ 28, 30 bt 31 in fine, pwpp U phy 298" Yuwwywsd MNudY-h 4-pn hnndwdh
hwdwdwju wwhwuoynn dhowdwniyejuu htwn. U-Unuwbpt punnbd Uhwgjwg
[dwquynpnipjwi [UM] [Al-Adsani v. the United Kingdom [GC]], rhy 35763/97, §§
56, 57 L 60-66, UhtY 2001-XI. Yninwlt punnbd Lhpduygh [UMN] [Cudak v.
Lithuania [GC]], phy 15869/02, §§ 57 LiL 63-67, UhGTY 2010, tv Knbup Gr wyp
punnbd Uhwgyw; wquynpnipjwib [Jones and Others v. the United Kingdom|, rhy
34356/06 L. 40528/06, §§ 189, 196-198 L 201-215, UhtY 2014' Yuwwywd
ownwnpbpypw  wbiwneniuutiph wudbnudiubihnigjwup Ybpwpbipnn Jdhowqqujhu
hpwyntupny wwhwugynn' nwwwpwuubph Jdwwnskihnygjwu hpwyniuph depddwu
htiwn. Gu Pnubnpniu <wyw Snguph Sniphqd (& Shhwnpbiyn Utnupd Chpliinht
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paunnbd bnjwunhuyp [UM] [Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi
v. Ireland [GC]], rhy 45036/98, §§ 149-151, Ut 2005-VI' juwwwd wbwnniypjwi’
Gypnwywlwu dpnypjwit wunwdwygbing plunn wwpwwynpnipyniuubiph  hbw):
Pwnaén wwjdwuwynpynn ynndp' Unuybughwyny whuwwunbujwé
wwpunwynpnientuubiph G upw!' dhowqgquwyjhu hpwywywu wj
wwpwwynpnipjniuubiph dhotic wnw  Gupwnpw| hwlwuniejwu puunteiniup
Ywpgwynpnn ulygpniupubipp  dwupwdwuu  pwpwnpyti Gu bwnwb  punnbd
cybygwphuyp [Nada v. Switzerland] ([UM [GC]] rhy 10593/08, §§ 168-172, UhG}
2012) gnpoénwd. wyn uyqpniupubipu wyjunbin Ypyubine Ywphp syw, dhwju hwny k
pungdti, np wluhwjn hwlwunipniuubphg wbwnp £ huwpwynphuu funwwihb)
gniqwhbnwpwp Yhpwnbiih npnyputinp diyuwpwubind wjuwbu, np huwpwynp hup
hwdwlwnpgb; npwug  wgnbgnieniuubpt nu funwwbp  npwug  dhobi
hwlwnpniejniuutipnhg:

259. Unyu gnpdnwd “twwnwpwup, npu wpnbtu hwuwmwwnnt) £, np nhdnidwwnnth
hwjinnwpwpnigjniuubpp skht Ywpnn  nhwndbp  npwbu  wwnbGinggniu - Juid
funpwlwuneniu hpwhpbine abibp, wbnp £ dhwju npnop' wpnynp Sybjgwphwihg,
hp dhowqgqwjht hpwjwywu wywpunwynpnipjniuubph hwdwdwju, wywhwueynid Enp
gbnwuwwuniejwu dfunnup, npwbu wjuwhuht, ppGwlywuwgptp: Ffwwnwpwup sh
hwdnqyti|, np uw wyn nGwpu kn:

260. Uwutwynpwwtiu, sh  bGptind, pbt nw  wwpdwuwynpdwsd tp
cybjgwphwih’ MudY-hu wunwdwygbing: Shown E, np TYbguphwih ppbwlwu
opnbuugpph 261 bis hnnywdu nidh dby L dubp win  wunwdwlygniejwu
Ywwwlygnigjwdp  (nwb'u  Jbpbind® 33-37-pn wwppbpnyegniuubpp B wyu
wnusnipjwdp  CYyGigwphwih  nwotuwiht nwunwpwuph nwuwdbnh 3.2 YGunnwd
owpwnpwd  pwgwwnpnyeiniuubpp,  Jbpbind' 26-pn wwppbpngeyniund
hhawwnwyywsd): Wunwwdbuwjuhy, wjn hnnjwoény, gbinwuwwunyejwu dfunnidhg
pwgh, 2wwn wj| wpwppubp Gu uwhdwugnd npwbiu hwwophuwlwu, G nshus sh
qyuwynud wju dwuptu, bt npw 4-pn wwppbpnypjwu Gpypnpn hwndwdp, npp
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Yytipwpbipnuw £ ginwuwwunypjwu dfundwup G hpdp £ hwunhuwgtb] nhdnidwunnth
nwwunwwywpwndwu hwdwp, hwwnnly ywhwueyby £ MHudY-nd: Pwjwlwu £ wju
Jwwwygniyjwdp dhwju ugb, np 4dnh Juwuwmnuwiht nwwnwpwuu hp Ywjwgpwsd
Jénh 2(p) wwppbpnigniund® in fine, wuby Lk, np 261 bis hnnwdh § 4-ny
uwhdwuynd £ wybpu, pwt uwppwwbuwd L SYbtgwppwp’ MNudY-nyg
uwhdwudws wwpunwynpnigyniuubpny (nb'u bpbind® 24-pn. wwippbipnieyniup):
Unyu  wbuwlybwp  hwunpwynd £ UUY-p' Nuwuwwlwt  funpulwunggju
yGpwgdwu  hwpgbipnd  Yndhnbhu  Sytjgwphugh Ynndhg  ubiphuwjwgywsd
Uwfuuwlwu gblynygnud (nt'u ybptind' 64-pn wwppbipniginiup):

261. MHudY-h 4-pn hnnwsdh dwupwypypw nwniduwuppnieiniup gnyg &
wwihu, np wju ninnuyhnpbu Ywd Ynuypbn wpnwhwjnniyegniuutiph dhongny
gbnwuwwuniejwu dfunnudp, npwbu wnwhuhtu, ppbwlywuwgubine Wwhwue sh
wpunwhwjunnd: Wu wywpquwbu wund £, np npw Ynnd  wbwnnieiniuubpp
hwudu Gu  wnunW ppbwlwuwgul] «nwuwjwlwu gbpwquugnyEjwu  Ywd
wwnbnejwu  Yypw  hpdujwd  qunwihwpubph  wwpwdndp, nwuwjwlwu
funpwywunyejwu hpwhpndp, huswbu twbr gwulwgwd nwuwih Ywd dwolyh wy
gnyu Ywd Eupy wyl dwgnwd niubkignn wudwug fudph nbd ninnwd pnuwpwppubipp
Ywd udwu wpwppubph hpwhpnwp» Gi nw wub] wjuwbu, huswbu GYGguphwih
Ywnwywpnyeiniuu tp ugly SYbigwphwh’ NHrudY-hu dhwuwint hwpgp nhunwpybin
dwldwuwl (nb'u bptnd’ 34-pn wwppbpnyeyniup), «[MHudY-h] 5-pn hnnwény
ninnwyhnpbt twhuwwnbujwd phpwynitupubipp wwwowd &tiind hwodh wnubiny»,
npnup Ubipwnnd Gu «fwpdhph bt wpunwhwjnybint wqunniyejwu hpwynitupp»
(nb'u  Jbpbind’  62-pn wwippbipngyniup):  Udbhu,  MHudY-hu dhwuwihu
cybygunphwu, gnpdtiny Gypnwwih funphpnph Lwfuwpwputiph Yndhntih 68 (30)
pwuwdbind  (wnbu  Jbpbind 77-pn wwippbipnggniup)  ubpluywgywd
wnwownynipniuubph hwdwdwyu, hptu hpwyniup £ ybpwwwhb)’ «wwmnpwé dbiny
hwoyh wnub|[n] Ywpdhph wqwuwunyeniupy’ npw 4-pn hnndwsdh  Yhpwplydwu
hwdwp wuhpwdbon opbuunpwlwu dhongubip punniubihu (nb'u Ybpbind® 63-pn
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wwppbpnuyeyniup): NHudY-p ppwywuwgndp yepwhuynn dhowqquihu dwpdpup'
Uub-p  MNwuwjwlwu  funpwywungjwt  dbpwgdwu  hwpgbpnd  Yndhwnbu,
wnwownyb| £, np «gbnwuwwunipjwu hwugwagnpdniejniuutiph Gr dwpnynipjwu
ntd ninnwé hwugwgnpényeiniuubph hpwwwpwywjhu dfunnudp Ywd npwup
wpnwpwgubnt ginpdbpp ... Swuwsybu npwbu opbiupny wwwndbih hwugwupubp'
wwjdwuny, np npwup hunwy ubipyujwgubt nwuwjwywu hhdpny pnunyejwu Yuwd
wwbnwu  hpwhpnuw»,  uvwlwju  Jdpbiwnyu  dwdwuwly pungdtp L, np
«eyqwndwwu thwunbph Ybpwpbpw Yupdhpubph wpunwhwjnnwp» swbwnp k
wpgbyh wd ywwndyh» (nb'u yapbiind' 66-pn wwppbpnieiniup):

262. Ttwwwpwup sh hwdnqyb| upwunwd, np CYbjguphwihg wwhwugynd tp

gbnwuwwuniejwu dfunnudp, npwbu winwhuphtu, ppwywuwgub] hp dhowqqujhu
hpwywywu wyj] wwpwmwynpniejniuubiph hwdwdw)u:

263. Uhwl wwjdwuwagpwjhu npnyep, np udwu ppwlwuwgdwt ninhn Yns £
wunwd,  Yppbnhwugwgnpdnipniuuph dwupu  Ynudbughwih  [pwgnighs
wnpdwuwanpntjwu 6-pn. hnnwsh § 1-u k, npp CYGjguphwu unnpwagptii, uwyw)u
sh Juybipwgnby, 6L npp upw Uywwndwdp ndh dby sh b (nb'u Yepbnd® 74-pn G
75-nn ywppbipnyeyntuubpp):

264. Stnwuwwunipjwu Jdwuhu Ynuybughwh I hnndwsdh «g» Ykwny
wwhwugynud £, np Unnd wbiwnnyegyniuubipp wwwndbih nwpdubu «gbnuuwwunie)ntu
Ywwwpbne wudhowlwu G hpwwywpwYwihu hpwhpnudps: Uwluwiu HULS-h' wju
hwpgh htn Juwwywsd twpuwnbwwihu hpwynitupp gnyg £ wwihu, np phb
wmwppbpwynup, Ywhujwsd hwdwwnbipuinhg, sh Ywpnn dhwugwdwju hunwy (hub),
gbinwuwwuntejwu wudhowlwu hpwhpdwt G «wwnbinyejwu pwpngsniejwu» dhebit,
wjuniwdbuwjupy, qquip wwppbpnyeiniu Yw (nb'u Jbpbind® 57-pn Ge 58-pn
wwppbpnieyniuubpp): Lwbe  sh Gpbind, RE Sbnwuwwunyejwu  Jwuhu
ynudbughwih I hnnwény  vwpuwwnbuwd'  gbinwuwwunyeniup - Ywufubnt
wwpwwynpnipiniup  deluwpwuytp £ npwbu  wudbpwwwhnpbu  «wwnbijnypjwu
pwpngsnypjwu» ppwywuwgdwu Yypw nwpwdynn npnyp: Wuwbu, pb wjuwbu,
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wpntu hwuwmwwngb| tp, np nhdnWwunnth hwjnwpwpniginiuubpp skhu Yupnn
hwdwpyb] wwbnpjwt Ywd funpwlwunypjwu  hpwhpnd: Nwwnh sh Yupnn
Gqpwwgnigniu wpdby, np TYGguphwu nibp npwup pphwlwuwgubint’ win
npnyRutinhg pfunn wwpwnwynpng)niu:

265. LRhUY-h 20-pn hnnywdh § 2-p, npp Sybjgwpphwih ujwundwdp nidh
dbg £ 1992 pwlywuhg, gnwuwwunypjwu dfunnwdp, npwbu  winwhupt,
ppbwlwuwgubiint  Ynskp  Ynuypbnm  wpunwhwynnyeniuubpn G dhwupwuwy
Ytpwny sh wund: Uu wwhwuond b wpgbib] «[w]qqwipt, nwuwjwlwu Ywd
Ypnuwlwu wwbinejwt  gwulwgwd pwnpngsnieintu, npp  funpwywunie)ntl,
p2uwdwup Yuwd pnunieginiu b hpwhpnud» (nb'u dbpbind’ 67-pn wwippbipnugniup):
2011 pwlwuhu LLAUN-n hpwlwuwgnwip Jbpwhuynn dhowqquihu dwpdpup'
UUY-p Uwpnnt phpwyniupubiph Yndhnbt  wpunwhwjntig wju nbuwlybivip, np
«[o]pGupubipp, npnup wwwndwdhongubip tu Uwfuwwbund Wywwndwlwu thwuwnbiph
ypwpbpw Ywpdhp wpnwhwjnbint  hwdwp, hwlwund Gu “twpuwagpny
[UJwuuwYyhg whwngniuubph hwdwp uwhdwudwd' Yupdhph b wpnwhwjnygbin
wqwunjwu  hbn  Juwwdws wwpunwynpnyeiniuubphu», np LRLHU-nY  «sh
pnyjwwpynd  punhwunip wpgbip  Uwjuwwnbub]p  uuwwywu - Jupdhph
wpwnwhwjndwu YJwd wugyuih hpwnwpdnieniuubph ufuw] JGluwpwunyejwu
hwdwp», np  «[YJwpdhph wqwuinyejwu  phpwyniuph  wnusnyejwdp  ny  dh
wwpwqguwjnd swbwp £ Yppwndybu vwhdwuwhwynwubp, puly wpunwhwjnybint
wqwunijwu dwuny npwup swybwp £ nnipu qwu [19-pn hnndwdh]  3-pn
wwppbipnypjwdp enywwnynn Ywd 20-pn hnnjwoény pnyjwunpynn uwhdwuubph
oppwuwyhg», LG np «20-pn hnnwéh  hwdwdwiu  hhduwynpywd
uwhdwuwthwynwip whiwp | uwbr hwdwwwunwufuwuh 19-pn hnnywédh [§] 3[-hu]»
(nb'u Ybpbind’ 71-pn wwppbipnugniup):

266. LwbL sh bpbnwd, RE gnjneyntu £ niubkigh] dhowqquihtu  hpwyntuph

wjuwyhuh  unynpnypwiht  unpd, npnd  wwhwuodty £, np  CYGgupphwu
ppbwlwuwguph  gbnwuwwunyejwu  dunnwip:  MbwngEywu  thnpdp,  huswbiu
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Gpbuind | Jbpbiind’ 87-97-pn wwippbipnugyniuubiphg, htnne £ punhwupwgywé G
hGwnbinnuywu  |phubing  (nb'u,  mutatis  mutandis,  <nwhuught dnyh
dwyngwdwpuwyht swhdwnnuph qnnpdtipp (Fendwthuyh Thwpbiught
Lwupwwbpnysnii punntd Thwtihuyh, Qbpdwbpwih Thwptiwght
Lwhpwuwbwpnyeniutl pinnbd LhnbGnjwuntbiph) [North Sea Continental Shelf Cases
(Federal Republic of Germany v. Denmark; Federal Republic of Germany v. the
Netherlands)], (6hn, UUF qbynygtulin 1969, Lty 43, § 74): dbpnugw
YhpGnhwugwagnpoénieiniuutiph dJwuhu Ynugbughwih [pwgnighs wpdwuwgpnipjwu
6-nn hnnwdh § 1-p Yphpwnbh £ ginwuwwunypjwu dfundwtu wju nbwpbpnud,
npnup Ywuwnwpyb) tu <hwdwlwpgswihu hwdwlwpgh dhongny» G yGpwpbpnid Gu
wjuwhuh gbnwuwwunieiniuubiph, npnup «6wuwsytp Gu  npwbiu - winwhupu»
hpwywunt «dhowqquiht nwwwpwup® ybpouwlwu b wywpuwnphp nid niubignn
npnonwubpnd»  (nb'u  Jbpbinud® 75-pn wwppbpnyejniup).  Updwuwgpniejwu
pwgwuwupwlwu gtynygnd wuynid E, np uw ybpwptipnd £ «1945 pwlwuhg h ybp
hwldwwywwwufjuwu dhowqqwiht hpwywywu wywnbpny [...] vwhdwudwd wy
dhowqquwiht nwwnwpwuubpp[u]», huswbu ophuwly’ LLULS-hu, NULS-hu bt ULY-
hu (nb'u Jbpbind' 76-pn wwppbpnggniup): Udbhu, wyn hnndwsh Gpypnpn
wwppbipnyeyniup - Updwuwgpnipjuwu  Ynnd - wbwnejniuubph enyp £ wwihu
wwhwwub] npw wnwohtu wwppbpnyentuu wdpnnoniejwdp Ywd dwutwyhnpbu
sUhpwnbint  ppwyniupp  (nb'u, mutatis mutandis, Jbpbind  hhpwwnwljwd'
Jnwhpuughti - Sndp  dwypgudwpuwihti - Swhdwnnuph  gnpébpp,  §  72):
Updwuwagnnteiniup dhustit opu quybpwgyb) £ Gypnwwiph funphpnh pwnwuniujne
wunwd wbwnie ntuutiphg puwusnpuph Ynndhg, br npwughg tiptipu oqunybi| Gu 6-pn
hnnqwdéh  § 1-p syhpwnbint  huwpwynpnyeiniupg (b’ Jbpbind'  74-pn
wwppbGpniyentup): Mwwh nddwp £ wub), np npwuny uwhdwuynw £ wjuwhup
unpd, npu  mup  dhowqgqwiht  unynpnipwihu  hpwyniuph  Yupguyhbwy
(nb'u, mutatis mutandis, X-t nt wyp punnbd Uduippppuyp [UM] [X and Others v.
Austria [GC]], phy 19010/07, § 150, UhtTY 2013, G ybpbiind hhowwnwlyywd'
Gnwhuwghtt éndh Juypguwdwpuyhti Swudwnnuph gnpdbipp, § 73, G hwdbdwunp’p'
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Jwb Ubpwuwipt pannbd LhnGnjwanttinh (npnanwd) [Van Anraat v. the Netherlands
(dec.)] gnpdh htiwn, phy 65389/09, §§ 90-92, 2010 pywlwuh hniyhuh 6, npny
Twwwpwup gt Ep, np dhowqgqwiht  hwwdwpunyeniuubpnd  dwuwubiup
qugh' npwbu wwwbpwqdwlwu qbuph oguwgnpdnwiu  wpgbinn unpdp, npu
wnwohtu wugqwd uwhdwuyb) Ep 1925 pwlwup dp hwdwdwjuwgpny, dwdwuwyh
pupwgpnud uwnwgb] tp  undnpnipwiht hpwyniuph  Ywpgqwypbwy):  Lnyup
ypwptpnud £ wju  unpdbpphu, npnup uwhdwudws Gu BU 2008/913/JHA
opowuwlwiht  npnadwdp, npp GYypnywlwtu  dhnypjwu  wunwd  Jdh  owpp
wbwnnyejniuubph Ynndhg Jhuskie wydd |hndhu sh Yhpwpydby (nb'u ybpbind® 90-pn
wwnpbpnieiniup):

267. Npwagpwy £ twbt wju, np wju fjuunph hbn wnusywd dhowqgguwyhu
dwpdhuubph dGdwdwuunyeyniup' UUY-h Uwpnnt hpwdniupubph Yndhinbu, UUY-h
Nwuwjwlwu funpwlwuniejwu Yyepwgdwu hwpgbipny Yndhnbu, UUY-h Ywpdhph
G wpunwhwjnybint wquunniegjwu hpwyniuph fupwudwu b wyWwonwwunyepjwu
hwpgtipn hwwnyy qbynmgnnp Gi UUY-h dnnndpnwywpwlwt b wuwswn
dhowqquhti - Yupgh  fupwudwt  hwpgtipnd  wulwfu  thnpdwgbivp,  wyn
Ywwwygnpjwdp  ubpywywgptp  Gu ny  Jbpouwlwu  Ywpdshpubp G
hwuduwpwpwlwuutp (nb'u  Jepbind®  66-pn,  71-pn,  72-pn G 73-pn
wwppbipnyeniuutipp): huswbu Gpbinwd £, HUGL-Uu dhwy udwu dwpdhuu £, npu
wubpypwynpbu Yny £ wpb| ppbwlwuwgut) ginwuwwunyejwu dfunnidp. pun upw
hwuduwpwpwlwup'  opbupny wbwp | wwwdyph  «ghnuuwwunipjwu
hwugwagnpdnip)niuutiph, dwpnyniejwu nbd ninnwd hwugwagnnpdnieiniuubph Ywd
wwuwbpwqiwlwu  hwugwgnpdnieniuubph’  nwupunwywu  uwwwwlubpny
hpwwwpwYywjunptu  dfunbip, tpwuwynejwu ujwgbigndp, npwup wpnwpwgubip
Ywd swwnwgnybip», breb npwup dhunnwuwynp Gu uwnwpyb) (nb'u Jepbind® 80-pn
wwppbpniyentup):  huswbu  Jbpuwgphg bGpbind £, nw  pwnwpwlwunypjwu
hwuduwpwpwYwu Ep, npp dhowqgquiht  hpwyniuph el Ywpbinp, uwlwju
wwpuwnhp unpd sk:
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268. Udihnhtinyd'  sywihu  Sybigwpphwih  ywwdwdp  gnpdnn wjuwhup
hwdwdwjuwgptip, npnup wwpgnpn? G hunwly  dGwybpwynwdubph  dhongny
Ywwhwugbih, np gbnwuwwuniejwu dfunmdwtu hwdwp, npwbu  wnwhupt,
ppbwlwu wwwnhdubp Yhpwnybhu: huswbiu bwbi sh tGpbiinud, pE wju unpwyywsd &
tint wynwtu Jundby Giubing dhowqgwiht unynpnipwiht hpwyniuphg: Wuwhund,
sh Yupbih wub), pb nhdnWdwwnnip’ wpnwhwyngbint wquunnygjwu  hpwyniuphtu
dhowdwnbp wwhwueoynwd Ep G hbnbiiwpwp Ywpnn Ep hpduwynpyb Sybjgwphwgh
dhowqgqwiht  ppwjwlywu  wwpunwynpnggniuubpny  (nb'u, mutatis  mutandis,
Uj-Rbnnwt pannbd Upwgywy (Gwquynpnipywi [UM] [Al-Jedda v. the United
Kingdom [GC]], rhy 27021/08, §§ 100-106, UhGY 2011, L Ywwhippwy Pwily E-"th-t
punntd Pnynwphuyh [Capital Bank AD v. Bulgaria]l, phy 49429/99, § 110,
2005 pywlwuh unbdpbph 24 G hwdbdwnp’p bpbuind hppwunwydws' Lwnuyp
gnpdh htiwn, § 172):

(Q) thdnidwippnith  nuypwwwpgpndp hhduwynpbne
hwdwp — eytyguphuyh  nuwpwpwttph  Gnndpg
Yhpwndwé dbpnnp

269. Ttwwwpwup sh hwdwpnid, np wbwnp £ dwupwdwut yGpwuwih wyu, L
huswbu Gu CyGgwphwh nwwunwpwuubpp hwugb] wju Ggpwlwgnyejwu, np
1915 pYwlwuhu Gu hweonpnnn wnwphutiphu nbinh niubigwé nbwpbpp hwdwnpynw Gu
«gbinuuwwunipniu»’ TYGjguphwih ppbwlwu optuugpph 261 bis hnndwdh § 4-h
hdwuwnny: huswbu wpnbu upytg, uw Cytjgwphwih optiuph dG{UwWpwWUNLEjWUL nL
Yppwnniejwup Yytpwpbpnn hwng £:

270. Uwlwju  Vtwwnwpwup  jhwgnpwé £ JGpwuwitp wju hwpgh  hbwn

Ywwyws Cybjgwphwih nwwwpwuubph Ywjwgpwsd npnanwdubiph wqnbignieiniup
nhdnwdwwnnth’ Unuybughwiny bwhuwwnbuwd hpwyniupubpp Ypw:
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271. Ttwwnwpwut win juwwygnypjudp ugnd £, np 1915 pwlwuptu G
hwonpnnn wmwphubiphu wbnh niubgwé nbwptipp «ginwuwwunieNtu» hwdwpbint
Ggpwywgnipjwu hwugbijhu Lnquuh 2powuh nunhjwiuwywt nwwnwpwup hwnpgp
sh Jtpndti’ hnnud Yuwwwpbind  Sytygwphwh Ywd  dhowqquyhti - hpwyniuph
unpdbiphu, npnup wwhu U wyn bGgpnyph  uwhdwunwp, huswbu  ophuwl’
cybjgwphwjh  ppbwlwu opbuugpph 264-pn hnnywodp, Sbtinwuwwunyejwu
ynugbughwh 1l hnnjwdép Gr <nndp Ywunuwnpniypjwu  6-pn hnndwdp
(nb'u Jbptiind®  47-pn, 52-pn Ge 54-pn wwppbpngeyniuubpp): Wu o dhuwu
wunpwnuwpati £ Sytigwphwih, onwpbipypjw G dhowagguiht dwpdhuutiph Ynndhg
wwownnuwywu Gwuwsdwu dh 2wpp wywbiph, thnpédwghwnwlwu gtynygubiph,
hpwdwghunwywu wotuwwngniuubph G nwuwgppbph (wb'u Jbpbinad® 22-pn
wwppbipnyeniup):  buy YbGpwpbpnd £ dnp uwunnuwiht nwunwpwupt, wju
dboptiptii £ ppwjwlwu wju npnypubpp, npnup wwjhu Gu ginwuwwunyejwu
uwhdwunwp, uwlwju hp Jénh 2(q) br (n) Yainbpnd' in fine, tiqpwlwgpby k, np
cybjgwphwih funphpnwpwuh wbuwybnu wju Jwuptu' wprynp 1915 pYwlwuhu b
hwonpnnn wwphutippt wbinh niubigwd nbwpbpu wnwhupu thu, yGpouwwu Ep
(nb'u ybpbinud* 24-pn wwippbipnuegniup): SybGjgwiphwih nwolwihu nwwnwpwuy wju
npnonwdp pelwubp £ pp Jénp 3.4 Yewnd' 4-pn Yennd uwwnwpbing Lnquiup
opowuph nunhlwuwywu nwwmwpwuh npnbigpwd dnnbignudp Gt hwdwunwppd
duwin wyu Ywndhphu, np upywd hpwnwpdnipjniuubpp Cybiguphwih ppbwlwu
optuugnpph  264-pn hnnwodh  hdwuwnny  gbinwuwwunyentu npwybnt
wwwwbnypjwu Yytpwpbpjw nhdnwdwwnnth hwunwpyubipp gnpdhu skhu wnugynid
(nb'u dbpbind’ 26-pn. wwipptipnueyniup): Upryniupnud wynwbiu | wwpg snwpéwy’
nhuniWwwnniu wwwndyby Enp 1915 pwlwupt Gt hweonpnnn wnmwphubipht wnbinh niubigwé
nbwpbphtu  Ybpwapdws  ppwdwlwu - npwluynpdwy, R SYtiguphwih
hwuwpwynyzjwu dbe wju hwngh 2nipe glipwyznnn Yupdhpubiph hbin shwdwdéwjubine
hwdwn: dbpohu nbiwypnd nhdnwwwnnih nwwnwwwpunnwp wbwnp £ nhndh npwtiu
wupwpbuwywun  Gpbinye,  npp fungpunnuind £ «dnnnpnwdupwlwt
hwuwpwynyeyniund»  ppluwunyeniuubpp Ywd  puwlsniygjwu  npbits hwwndwdh
Ywpdhpubiphg nmwppbpynn wpdhp wpunwhwjinbiint huwpwynpniejniup:
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(n) Uhowdinnipjwt juupnyynitip

272. Unuytughwih 10-pn hnnywdéhu YbGpwpbipnn twfunpn Gpyne gnpdtipnud
Twunwpwup guwy, np Yppwnjwsd dhowdwnypiniuutipp, npnup  hwupwjhu
ninpnnud - wpnwhwjngbint wqunnyentut - ppwywuwgubint  huwpwynpniejniu
wnynn wnbfuuhywlwu dhongubipp uwhdwuwthwynn Ywpgwynphs ufubdwubp Epu,
hwdwswih Ehu (nb'u Unwpdwt nwlihtt uynihup gnpdp, §§ 49-77 Lo Lupd;
YYhdpbunpu blpbpbbpuh qnpdp, §§ 106-125, tpynwiu k| Ybpbind hhawnwyws):
b hwlywnpnieiniu npw' unyu gnpdny  fuunpn wnwpyw Jdhowdwniypjuu  &bip'
ppbwywu gnpdny nwwmwwwnpwnwip, npp Jwpnn Ep unyuhuy wquunwgplydwu
hwuqgbigub), nhdniWdwuwnnth hwdwp niubigwd hbnbiwupubph wnnwing 2w wytih
fuhuwin Ep G wybih dwupwquhu nunwuwuppnie)nit £ ywhwugntd:

273. buswbu Ynuybughwjh 10-pn hnnjwdhu ybpwpbipnn gwwn wy| gnpdtipnud,
Lahnynih Gi bgnpthp gnpdnud (Ybipbiinwd hppwwnwywsd, § 57) Gwu Ttwwnwpwup
Uty £, np ppbwlwu gnpdny nwunwwwpnndp fuhun wwwindwdhong tp' hwoyh
wnubind  Jphowdwnnypjwu Gt wwjpwph  wy Jdhongubiph,  hwwnljwwbu’
wwonwwunpjwt  pwnwpwghwhpwywywu dhongutiph  gnynigyniup:  Linyup
Yhpwnbih £ wjuwnbin. fuunhpp ny wjupwtu nhdnwWwwnith ujuundwdp Yhpwnwd
wwwdwdhongh  fuuwnnieiniut Lk, nppwu  hGug wju  thwuwnp, np Uw
nwunwwywpndwu £ Gppwpyyt, ppbwywu  Ywpgnd, nptu wpunwhwynybint
wquwwniRjwu hpwyntuph tywnmdwdp dhowdwnnyejuu fuunwgnyu dbikiphg dGyu k:

(6) hdnidwppnip' wpgpwhwpindbine  wquignieywb
ppwyniiph  Gr hwybpp'  wbdbwuwt  Ywbpp
huwpndwdp  hwpqutph  ppwynitph  dhobit
hwywuwpwlpnnipyuwt wwwhnydnidp

274. Ywwnwpwup, hwoyh wnubiing ytpnhhgjw| pninp gnpénuubipp, wbiwp &
wjdd  npngh'  wprynp Sdgwphwih hofuwlnegniubpp wwnpwé
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hwwuwpwlgnniginiu Bu wwwhndtp  nhdndwnntp’ wpunwhwynybine
wqwwnyjwu  ppwyniuph B hwbph' ppbug wpdwuwwwwnynypjwu
wwownwwunyejwu hpwynituph dhobit: huswbu updwd £ bpbind’ 198-pn b 199-pn
wwppbipnyeyniuubipnid, Pwpdp  wwpdwuwynpynn Ynndbpp, win hwpgh hbwn
Ywwywd, wbiwp £ niubuwu hwiignnwwu |hwgnpniejntuuph npnawyh 2powtwly,
uwlwyu dhwju wju nbwpntd, Gpp Upwug hofuwunipniututipp
hwywuwpwYonnipintu wwwhnybnt gnpdwnnyep hwudt wnubu TFwwnwpwuh
whuwnbwwihu hpwyntupny twhuwnbuwd swihnpnohsubipht hwdwwwunwufuwu
Gi wwwowéd  Ybtpwny hwodh  wnubu  juunpn wnwpw  hpwyniupubipp
YwpGinpnipinut nL npwug 2powuwlyn:

275. gybjgwphwjh ppGwywu optiuugnph 261 bis hnnjwadh § 4-h uwfjuwaghdu
wnwownpbipu  TYGgupphwih  Yuwnwdwpnyeniuu - wunpwnwpdwy  Jdh  Ynndpg'
Uwluwwnbuwsd npnyeh nidny wpgbiwd Jwppwagdh hwdwn ppwlwu wwwnhdubp
Uppwntint Ge dnw Ynndhg' Sybiguphwnd wyn dwdwuwy gnpdnn 1874 pqwlwup
Uwhdwuwnpnipjwdp  Gpwofuwdnpdws' Ywpdhph Gu dhwynpnudubp Yugdbin
wquuwnypjwu hpwyniuph dhobic huwpwynp hwwunyeniuubpht’ pwgwinpbiinyg, np
wuhwwwlwu nbwpbpnwd  wyn Gpynwh dbe wbwnp £ hwwuwpwyonnie)niu
wwwhnyyph wjuwbu, np wwwnhdubp Yhpwnybt dhwju hujwwbu nunwwwpunbih
nbwpbph hwdwp (nEu bpbind” 34-pn. wwppbpnuegniup): Uju uuwnwnnidubpp
gnyg wybtght, np wuhwwnwhwu nbuptipnud wyn npnyep Yhpwnbihu Sytigwphuwh
nwwnwpwuubpp wbwp £ hwuqwdwunpbu  Yonwnwwnbht  pwfuynn owhbpp:
Uuonipwn, wpinwhwjnybint wqunnigjwu hpwynituph tjundwdp dhowdwnnyeniup,
npp ppGwywu Ywpgny nwwnwwwpundwu &G £ ounwund, wufunwwihbhnpbu
wwhwuond £ hpwlwuwgub] ywwndh Gupwyw Ynulypti;n wpwpph dwupwypyhunn
nwwunwywu guwhwwnw: LUwu nbuwyh gnpdnd, unydnpwpwp, pwdwpwnp sk, np
dhowdwinipniup Yhpwndh' Glubing gnun upwuhg, np fuunpn wnwplw wpwppp
wwuwlwund £ npnpwyh  Ywuwbgnphwip, Ywd npw  Jpw  wnwpwdynd  k
punhwupwywu dGiwybipwyndubpny swpwnpywé npbit ppwywywu unpd. wjunbin
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wwhwuoynwd £, np  dhowdwnigniut wubhpwdbpnn  |hup Ynuypbinn
hwuqwdwupubpnud (inb'u, mutatis mutandis, Ybptind hhpwwnwyJws' MW Uwinty
[Gwydgh gqnndp, § 65 in fine):

276. Uwlwju nhdnidwuinnth gnpdny Sybtijgwphwih nwunwpwuubph Yujwgpwd
yéhnutiph hwdwp hpdp hwunhuwgwd wwwnbwnubiph nwnwuwuppnieiniuhg sh
Gpbinud, b Uupwup win hwywuwpwyonnigjwup npbit hwwny nwnpnieinlu Gu
nwnanpb:

277. dnjh Ywunnuwjhtu nwwnwpwuubpp ny dhwju npbik dbiiny sbu puuwnyt,
wjltt unyupuly s&Uu hpowwwlb nuunwwwpndwu wgnbgniyeniup nhdnwwwnnip’
Unuygtughwih 10-pn hnnwoény Ywd npwu hwdwnpdbp ubpwbwwlwu hpwyniuph
unpdbpnd, wjiu £ SYgwppwih  Lwdwnwounguu 1999 pwlwup
Uwhdwuwnpnigjwu 16-pn Gr 36-pn hnnywdubipny vwjuwwnbujwd hpwyniupubipp
Upw (inb'u ytipbind® 30-pn. b 31-pn wwippbpneeiniuubpp):

278. huy Jbpwpbpnud £ CyGiguphwih nwotuwht nwwnwpwuht, www wju
pwwpwnyby £ hp dénh (hppwwnwlydwsd Jbipbind' 26-pn wwppbpnigyuu dbg) 5.1
ytwnwd upbind, np twotwjhu nwwwpwup dwuhtu 2005 pYwlwuh optuph 106(2)
hnnwdh (nb'u Jbpbiind' 51-pn wwppbpnieyniup) hwdwdwju' skp wwhwugynud
nwnwuwuppb  wprynp  wfjunpn wwnwup  pwnwpwuubpp fuwlunt Bu
nhdnwdwwnth'  TYgwphwih  uwhdwuwnpnigjudp Jwd  Ynudbughwng
Uwhuwwnbujwd hpwynupubipp, pwuh np nhdndwwnnt win hwpgp wnwye skn
pwob] pwlwpwp Jwupwdwuunywdp: Hddwp £ owub, npowju wunnudp
hwdwhnwy £ dénh 6-pn YGinp htwn, npntin Updwd nwwmwpwup guwy, np
nhdniwdwwniu  hpdudtp  Ep o Ynudbughwip  10-pn hnndwénd - wdpwgpywd'
wpwnwhwyinybint  wqwunigjwu  hp ppwyniuph Ypw, bGr wugbp Ep upw
nwwnwuwwnwundwu nt wjn hnnywaoh hwdwwnbintihnyejwu hwpgh
nunwduwuhpnipjwup: Uwlwiu win hwpgp puuwpybihu wu Jepindtp £ dhwju
nuwunwwwpundwt Juufuwwnbubjhnyeniut ne bywwwyp' hwibph ppwyniupubpp
wwonwuwubip: Wu nshuy sh wub] dnnnypnwywpwlwt  hwuwpwynieginiuntd
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nwunwwwnwndwu wuhpwdbywnniejwu dwupt Gt sh ubipgpwyyb) npbik putwnpydwu
db9, npp Ywunpwnwnuwp win hwpghtu wnusynn pwqdwehy gnpdnuubphu:

279. Uju juwwwygnipjwdp Twnwpwup gunund £, np hwwuwpwyonnientu
wuwwhnybint wjn gnpdwnnypp wbwnp £ hupt hpwlywuwguh:

280. <wyyh wnubnd Ybpbind Jbipindnigjwu Gupwpyqwd pninp wwppbipp’
wju, np  nhdnudwwnth  hwjnwpwpnigyniutpp yGpwpbpnd  Ephu hwupwpu
htuwppppnieintu ubplwjwgunn hwpgh b wunbinLejwu Ywd
wuhwunnipdnnuywunigjwu  Ynskp  sthu, np  hwdwwbpuwnp, npnd  wyn
hwjinwpwpnieniuutpu wpdby thu, skp wnwuduwund Gybjgwphwinud ulwwnynn
upwd Jwpywontgyniuubpny Ywd hwuwny ywwdwlwu Gpwugqubpnd, np win
hwjwnmwpwpniejniuutpp 6t Yupnn hwdwnpdtp npwbu  hwjwlywu  hwdwjuph
wunwdubph wpdwuwwwwnynipjwtu Yypw wgnnn wjuwyhuph hwjinwpwnniejniuubin,
npnug Gybjgwphwnd wuhpwdbion £ wpdwqwupt| ppbwhpwywywu dbennutipny,
np  CYhgwppwu  ymup  dhowqquiht  ppwdwlwu  wwpunwynpnigyniy’
ppbwywuwgubint - udwu  hwjwnwpwpnienuubpp, np,  puswbu  Gpbind L,
Cybtjgwphwjh nwwunwpwuubpp nhdnWwwnniht nwwnwwwpuntp Gu CYGigunphwynwd
wmwpwdywd Ywpdhphg wwppbpnn Jwpdhp pwpdpwdwjubint hwdwp, Gr np
dhowdwinipyniut wpunwhwyndy £ fupun atind’ ppbwlwu Yupgny
nuwunwwwpundwdp, Fwnwpwup Ggpulwgund £, np hwjywlwu hwdwjuph' unyu
gnpénd puuwpyynn hpwyniupubipp wwonmwwubint hwdwp dnnnypnuwydwpwyw
hwuwpwynieiniund wuhpwdbion skp nhdnwWwwnnih tyuwwndwdp ppwywt ywnhd
Yhpwntip:

281. Nwuwnh wbinh k niubtigb] Ynuytughwyh 10-pn hnnwsh fuwfunnid:

282. LwbL htiwntind E, np Ynuybughwih 17-pn hnnjwdp Yhpwnbnt hhdptip
sywu  (nb'u, mutatis mutandis, Fnipphuyh  Uhwguy — Yndnibhuipwlut

Yynwuwlygnipynibp Gr wyp gnpop, § 60. Unywb G wyp gnndp, § 48. tL Stiptih gnpdn,
§ 82, pninpu | yGpbitnd hhpwunwygws):
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V. uwnudsu3pu3h 7-N <N Uoh LU 3UL uUhuSNhUL

283. thdnwwwintu pnnnpb £, np SybGjguphwih ppbwlwu optuugpph 261 bis
hnnjwsh § 4-h dbuwybpwnup swihwqwug wunpn £ Lw npwbu hpduwynpnid
ugtii £ Ynudbughwjp 7-pn hnnjwsh 1-hu YGwp, npny, wjupwuny, nppwuny
JGpwptiptip &, uwhdwuynud § hGnbywp'

«Ng np swbinp t dnwynp dwuwsdh npbik gnpdnnniejuit jwd wugnpdnipjwl hwdwp,
npp, Yuwwnwpdwy wwhht gnpdnn ubpwbnwlywu Ywd dhowqquiht hpwyniuph hwdwéwyu,
ppbwlwu  hwugwgnpdnipni sh hwdwpydb: 2h Yupnn bwbe tpwiwlyby wdth dwup
wwwhd, pwu wju, npp Yhpwnbih £ bnb| ppbwlwi hwugwgnpdnipjut Yuwnwnpdw wwhh:
284. Mwjwwp qub| £, np Ynudbughwjh 7-pn hnnqwdh dwuny pnnnpp skp

pwpdpwgunwd Ynuytughwjh 10-pn hnnwsdh dwuny hp Ynndhg nwnduwuhpywd
pnnnpnd pwpdpwgywd hwpgbiphg wwpptipynn npbilt wnwudhtu hwpg: Nwwnh wyu
punniubhnipjwu mbuwuyniuhg Ywd puwn bnigjwtu wnwudhtu puubiint Ywphp sywp:

285. thdnwWwwnwu wunb) £, np wju npnandp ufuwy Ep: (dtiGe bw ogquyby &
Unuytughwih 10-pn  hnnywoéh  wwonwwunieiniuhg, wjunwwdbuwjuhy, 7-pn
hnnqwdh hwdwdwju wju wnwudhu bgpwlwgniejniup, np glinwuwwunyjwu
dfunnudp ppbwlywu hwugwup sk, npwbu uygpniupwihu hwpg JGé bpwuwynyentu
YnwuGuwp:

286. hus ybpwpbpnid £ wyn pnnnph Eniegjwup, www nhdnwWwunniu ugbi &, np
Uwfunpn gnpdtiphg dGyp, npp ybpwpbpnud Ep hp wpwd hwjwnwpwpnieniuubph
udwu hwjunwpwnpniejniuubiph, wpnwpwgdwu Gp £ nibgb;: <wodh wnubing, np
Cybjgwphwjh uvwhwuqubiph funphnipnp hwdwdwjunyejwu skp Gykp wju hwpgh
oning’ wprynp 1915 pwlwupu i hwonpnnn nwphubphu wbnh niubgwsd nbwpbpp
gbnwuwwunenu thu, pE' ny, GL np gnyniggniu sniubp hpwyjwunt nwnwpwuh
wjuwyhuph npn2nwd, npnyd hwuwnwnywsd Yhubip, np win nbwptpu wnwhupp Gu
hwdwpynwd, nhdndwnnt' npwbu ppwywlwu dnwdnnnugjwu wnbp dwpn, skp
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Ywpnn Ywuluwwnbub], np dfunbip, np upwd nbwpbpu winwhuphu Gu binb,
cytjgwphwjp opbupny hwugwup Yhwdwpybp, G np  Uw  Ywpnn Ep
nwwnwwwpwnyb] udwu wpwpph hwdwn:

287. cybGjgwphwih  Ywnwywpnigniup  hwdwdwjubp £t wju hwpgh 2nipg
Muwwwh Yuwjwugpwd npnadwup b wunpwnwpdb) nhdnwdwwnth wpunwhwjnybine
wqwunijwu  ppwyniuph  ufwwndwdp  dhowdwnnipjwt  hpwywswihnypjwu
ybpwpbipjw| hptug thwuwnwnplubphu:

288. Gppnpn Ynndtiphg ny dGUU wju uuwwygniejwdp thwuwmwpyubip sh
ubpywywgnt):

289. Ttwwwpwup gwund £, np Ynudbughwh 7-pn hnnwédh  dwuny
ubGpyuwjwgwd pnnnpp 10-pn. hnnywéh dwuny ubpluwjwgywsd wju  wundwu
Jopwabiwybpwynwu k£, pun nph’ nhdnidwwnnih nwnwwwpundwu hwdwp hhdp
hwunhuwgwd optiupp  pwywlwiwswi  Ywufjuwwnbubih - skp,  husu wpnbu
dwupwdwuunpbu putwpyyty § (nb'u Jbptind' 137-140-pn. wwippbipnugyniuutipp):
Nwunh wnlw sk wju wnwudhu nunwuwuphptiint wuhpwdbownnieniu:

V. unudeu3nu3dn 41-N+ LN uoh 4hrunnhue

290. Ynuytughwjh 41-pn hnnwdh hwdwdwju'

«Gpbt Ttwwnwpwup gnunwd £, np wbnph £ nwbgh] Ynuybughwh Ywd npwu Yhg
wpdwuwgnpniejnuubph fuwfunn, huy hwdwwwunwufuwu Pwpép ywjdwuwynpynn Ynndp
ubpwbwnwlwu hpwyntupu pudtinnud £ dhwju dwuuwyh hwwnnigdwu huwpwynpnientu, www
Qwwnwpwup npnond L, wubhpwdbonnigjwu  nbwpnd, wnidwd  Ynndhtu  wpnwpwgh
thnfuhwwnnignud ipwdwnnpbp:
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U. dJduwup

291. Mwwwh Jwpnypnd  nhdnWwnnt - ynypwlwu  Juwuh  nhdwg
wwhuwugb £ 20 000 typn' shunwlybgubiny Juwuh punypep: Lw wb Wwhwugb) &
100 000 bGypn' npwbu ny Unpwlwu Juwup hwnngnd:  SYbGiguphwih
Ywnwywpnieintup wunby £, np nhdnidwnniu sh wwywgnigb, np hupp ujntpwyw
npbit Juwu £ Ypb, dwutwynpwwbiu, npnghtinte gnyg sh wdb, np Joéwpb L
3 000 yGjgwpwywu $pwuyh swihny wniquupp Ywd 1 000 2dbGjgwpwlywu
dpwulph gwihny  gnuwpp, npp upwt Yupqunpdly Ep Yewnpt) Sytjgwunphw-
Cwjwunwu wunghwghwihtu: huy Ybpwpbpnd £ ny Unipwlywu Juwupht, www
cybjgwphwih  Ywnwdwpnigjuu  hwunwpydwdp' 10-pn hnndwdh  fuwfunnd
wnpdwuwanbp, hupuhu, wpnwpwgh thnfuhwunnignid Yihubin:

292. Mwwuwp gk k, np ynypwlywu uwuht wnusynn wwhwuop pwywpwp
swihn hhduwynpdwsd skp, Ge np Ynudtughwih 10-pn hnnwsoh  fuwfuwnnwd
wpdwuwagpbp pwdwpwp bp' nwnwwywpndwt ywnbwnny nhdndwnnth Ypwd
gwulwgwd ny unipwlwu Juwu ybpwlwugubint hwdwp:

293. ULé wwjwwnh wnotic nhdnwwnniu  ybpunpt  wunbp £ Mwjwunp
qupnyenid ubipyuwjwgywsé wwhwueubipp:

294. cytjgwphwih  Ywnwdwpnigniup hnnud £ Ywwwpbp wju
thwuwmwpyubiphu, npnup wnwy tp pwoti Mwwwph Jupnyend tie UGd ywjwwnhu
hnpnnpt| £ wuthnithnfu pnnubp wju hwpgh 2nipg Mwjwwnh Ywjwgpwd npnonidp:

295. ULé wwjwuwp |pndphtu hwdwdhwn £ Mwwwh quwhwunwywuh  hbw:
Cun wynd, wju gwund E, np Unipwlwu Juwuh dwuny nhdnwdwunnith ywhwugp
wbwp £ wdpnnonipjwdp dbpdyh, Gu np Ynuytughwih 10-pn hnnwsdh fuwfunnid
wpdwuwgnbp nhdnwWwwnth Ypwd gwulugwd ny Unipwlwu Juwuh hwdwp

pwywpwn wpnwpwgh thnfuhwwnnignid E:
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P. Owjuubpp Gt Swupbkpp

296. Mwwwh Jwpnyeh 2powuwlyubpnd  nhdndwwnnit - wwhwugk| &
thnfuhwwnnignd 20 000 Gypngh swihny' hp wundwdp hp, hp hwunwpwup G hp
thnpéwgbinubiph Ynndhg Ypwd dwuwwwphwjhtu dwiuubph hwdwp: GYyGiguphwip
Ywnwywnpniejntup wunb £, np wju Ytwnnd ywhwuop swbiwp £ pwjwpwpyh, pwup
np wju pwwpwnp hhduwynpgwd sk Npwbu wjpunpwup, upwup wunb| Gu, np
9 000 yyGjgwpwywu Pppwuyp swihnd gnwWwpp  Yowdyh uUbpwbrwlwu
nwwnwpwuubpnd Gt twwnwpwund Ypwd nwwnwlwu  pninp Swlupbipu  ni
dwfuubipp:

297. Mwjwuwp, hwydh  wnubnd hp  wnlophudwt  wwly  guuynn
thwunwpenebpp Gt ‘wwwpwup' wu hwpgh ongpe wpnbu huy dGwwdnpwd
Uwluwnbwwihu hpwyntupp, gk £, np nhdniWdwwnnith wwhwugp  pwydwpwp
hhduwynpqwéd ¢k, G dbpdb) b wju:

298. Utd wwwwh wnebir nhdnidwwnnit yGpwhwunwwnb) £ hp twhuuwywu
wwhwuop b hwjgh |pwgnighs 15 000 Gypnjh swihny gnwdwp’ wwounwwup
dwfuubiph GL dwuwwwphwjpu ni Yugwpwuwiht Swuubph hwdwn, npnup, hp
wundwdp, tw Ynb £ UGS ywjwunnw wughugywsd junwdubiph juwwygnipjwdp:

299. gybjgwphwjh Yunwywpnyeiniut wunpwnwndb] E Mwjwwnh Jwpnyend
upwug Ynndhg ubpywjwgywsd thwuwnmwplubipht Gu nhdbp £ UGS wwjwwhtu wju
hwpgh Ybpwpbpjw; Mwwwh npnanwdu nidh dbg pnnubiint wwhwueony: Lpwup
wjunthbuinbi upb) Gu, np nhdnwWwwnw sh ubpywjwgptip nptitk hwuwnwpenine, npp
Yhhduwynptip UGd ywwwh Jwpnyph 2pswuwlyubpnd wnwowgwd dwiupbiph b
dwfuubiph dwuny ubpywjuwgywd wwhwuop, Gi wju dbpdbint hwdwp nhdb) Gu
Ubtd wwjwuwnhu:

300. UGS wwwwp [hnyhu hwdwoéwjub; £ Mwwwh Jwpnypnd  Ypwod
dwiuptiph ti Swfuutiph dJwuny wwhwuoh Ybpwpbpjw| Mwjwwh npnadwup:
Wu wwuw ugb) k, np nhdnwdwwiniu sh inpwdwnpb hp wwhwuony ubplujwgywsd’
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Utd wwjwwnh Jwpnyph 2powuwlubpnd Ypwd dwiuubiph G dwiuptiph wwwnywb
dwupwdwutbpp, huswbu twbi sh ubpywjwgpt; hp ywhwuep hhduwynpnn npbik
thwuwnwpenine: <woyh wnubiind “‘twwnwpwuh wunuwlwnpgh 60-pn Ywunuh 2-pn
Ytwh wwjdwuubpp i Upnwpwgh thnfjuhwnnigdwt wwhwugubiph Ytipwpbipjw
gnpduwlwu nintignygh 21-pn wwppbpnyeiniup  nu upbind, np “twwnwpwuh
Uwluwnbwwihu  ppwyniuph  2powtwlubipnid  nhdnidwwniu hpwyntup  nwup
unwuwint dwuptiph Gt dwiuubph thnfuhwwnnignd dhwju wju nbwpnud, Gpp gnyg &
wpynd, np bw npwup Ypb £ ppwlwund G pun  wuhpwdbonnipjwu
(nE'u Jbpobipu  Yuwywgpwd Jbéhnubphg bpwywlwl  nbuniputibph  YGuppnup'
h nbdu dwibtiyphtt Gwdwbbwnip, punnbd Mdhbpuygh [UM] [Centre for Legal
Resources on behalf of Valentin Cdmpeanu v. Romania [GC]], phy 47848/08, § 166,
UhtT 2014 pdwywu)’ UGS wwjwwu wdpnnonpjudp  dbpdnd £ wyn
wwhwugubpp:

u3u <hutudnruuuer HUsSUNrULL

1. dwjubph' twutsnpu Ynnd b bpbip nbd hwpwpbpwygnyejwdp dhwgbind £
Unuytughwih 17-pn hnnwdh Yhpwndwu hwpgp Ynuytughwih 10-pn hnnywdh
hhdpny ubipyuwjwgywd pnnnph' punn Enuyejwu putnyejwup.

2. Swjubpp' wwup Ynnd b jnp nbd hwpwpbpwygnigjwdp dnnid £, np
wntinh E niubigb] Ynugtughwyh 10-pn hnnwoh fuwfunnid.

3. Gwjubpph' wwutbipbp Ynnd L snpu nbd hwpwpbpwygnipywdp Ydnmd £,
np Unuytughwjh 17-pn hnnywép Yhpwnbnt hhdpbip wnlw sGu.

4. dwjubph' wnwuuybg Ynnd b dbY nbd hwpwpbpwygnuyejwdp Jdnnid £, np

Unuybtughwih 7-pn hnnywséh hhdpny ubiplwjwgywé pnnnph punniubihniygjwu Yuwd
punn Enpjwt puunyejwu hwpgu wnwudhtu nwnwduwuhpbint wuhpwdbtipnnie)niu

wnYuw sk.



e6MPL2GLL LCLHBU CUE33UNhU3h aNrfond 4anhft 220

5. Gwjubph’ tnwuubpynt Ynnd b hhug nbd hwpwpbpwygniejwdp Jénnid £,
np Ynuybughwjh 10-pn hnnjwsdh fuwfunnid hwjnuwpbpbiu hupuptu hwdwpynwd k
nhdnidwwnth - Ypwd ny  ynppwlwu  Juwuibph  pwdwpwp  wpnwpwgh
thnfuhwwnnigntd.

6. Jhwéwiu dbpdnd £ nhdnWdwwnnih’ wpnwpwgh  hnfuhwnnigdw
wwhwuoh duwgwsd dwup:

Ywuwnwpywd £ wugtptund nu $pwuubipbuny G hpwwywpwyyb) £ nnupwg
unwubph  dwdwuwy' 2015 pdwlwup  hnynbdpbph  15-hu, Uwnpwupnipgnud’
Uwpnnt hpwyntupubiph Gypnywwt nwwnmwpwuh otupnid:

3nhwu Lninitipe “thu Cwhdwuu
Lwpunninuph wnbnuyw Lwfuwguwh

Unugtughwih 45-pn hnnwsdh 2-pn Ybwhtu Gi twwnwpwuh Yuwunuwlwpgh
74-pn. Ywunup 2-pn Yewnhtu hwdwwwnwuluwu' unyu 4énhu Yhg ubpluywgynid bu
hGunbyw| wnwudhu Yupdhpubpp'

w) nwuwuwynp Lnwpbpgbph dwuwdp hwdpulunn Gr dwuwdp shwdpulunn
luwndhpp.

p) nwuwynpubp CSwhdwuuh, Ywuwnbuwh, PGnnh, T Gwbnwungh,
Uhghthwunuh, Uhiyhuh Gr Yyniphup shwdpulyunn dhwutwywu wpdhpp.

¢) nwwwynp Uphuh shwdptlunn, pwgnighs Ywndhpp, nphu dhwgt tu
nwunwynpubp Ywuwnbwwp, Pinnu G Yniphup:

1.C.

3.L.
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rusudnr vNhURENSGENP UUUUUR <cUUCLYLNT B4 UUUUUR
4uUCLYLN wurohLe

Muwundwlwu thwuwmbphp YEpwpbpju pwuwybtebkpp npwbu

wpunwhwjnybint wqunniejwu Jwu

Mwwdwywu  ppwnwpdnyeniuutph - quwhwwndp G dGluwpwunwdp
hwuwpwynigniund  dhwupt fuwnwn  wwpbn,  wugund  Yuwnwpywop
ghwwygtiint Gt wuhpwdbynnipjwu nbwpnd Wwwnwuuwuwwmynipntt unwudubnt
Uwluwnpuwubpu Gu: 2w npbily wjuwhuh  Wwwndwlwu Gdwpunnyeniu, npp
Ywpnn Lt donwwbu  wuthnthnfu  duwp;: Cunhwlwnwyp, thwuwnmwpnetph 6
wuwwgnygubiph unp nunwdtwuhpnie)niutu nt unp pwgwhwjnnuubipp Ywpnn Gu unp
(nyup ubppn ubpywywgub) wju, hust wugdhbwpybh wnbuwytn  hwdwnpybi; Nwwnp,
wwwdnigjwu  YGpwpbpw]  pwuwdbbp G putwpynudu  wpunwhwjnybint
wquunijwu fwlwu Jdwut Gu Yuqdnd G uygpniupnpbu Gppbp swbup b
pbipwquwhwwndbu  dnnndpnuwywpwlwu  hwuwpwyngniundd®  hwnuwbu
uwhdwubiind wwpniutp, pt hwupwht ptuwpydwu dwdwuwly np nbwpbpp
Ybipwpbipjw| swbiwnp £ wnw] wquun quwhwwnwlwuubp, Ywd uvwhdwubing npnawyh
«ywoannuwlwu nbuwlybwnubp», npnup swbiwp £ ypdwnpyytu:

Wunwwdbuwjuhy, vwhdwuwthwyndubipp Ywpnn Gu wuhpwdbown hubi, teb
wwwdniejwu Ybpwpbpw| puuwpynwip ybpwdynd £ npnpwyh fudph uwndwdp
wwbinwu  hpwhpdwtu bGi oguwagnpdynd £ pwgwnwwbu w)  wudwug
wpdwuwwwwyniejniup fungbint i upwug wdbuwudhpwlywu qgqugdniuputipp
ninuwhwpbint hwdwp: UdGuwhwjnuph oppuwyp <ninpnuinph dfunndu £, npp
ppbwywuwgyb £ dp pwup ppwywlwu hwdwywpgbpnd (hwdbdwunp'p, ophuwy,
Qtpdwupwih, Uuinphwih G Phighwih opbuunpnyeiniuutipp, huswbu upynd k
donh 91-pn - wwppbipnieyniund): - Wnwhup  Jdhongubip  punhwunyp  wndwdp
punniudby B Ywuwwpwup vwjuwnbwwihu hpwyniupnd (nb'u yénh 209-212-pn
wwppbpnipntuubpp):
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Wn hwdwwbpunnd nhunwpyting' unyu gnpény fuwfuinnud hwyinuwpbipbp
wnwe £ pwond Yuwpbiinp hwpgbp “Gtwwnwpwuh twhuwnbwwihtu hpwyniuph
hGnbinnulwuniejwu Ybpwpbpjwy: bugnt” wbwp £ 1915 pwlywupu (@Fnipphwjnid
Ywwwnpwsé hwibph swpnbpp npwbu «gbinwuwwunyentu» npwybip dfunbnt
hwdwp ppbwlwu ywwnmdwdhongubpp hwdwpybu wpunmwhwjnybiint wquwnnipjwu
fuwfunnud, huy <Lnnpnunp  dfundwu  hwdwp  twjuwwnbujwsd ppwlwu
wwwndwdhongubtinp 4Unuytughwih htin hwdwpytu hwdwwntintijh:

Ubtswdwuuniypjwu dninkgdwt htwn shwdpulunn hwpgbpp

hupu pybGwpyb Gd hognun unyu gnpédnd fuwfunnw  hwjnuwpbpbniu:
UwYwju, hus YGpwpbpnd £ Lnpnpnunp dfundwt Ge 1915 pqwywuhtu  hwy
dnnnynpnh gbnwuwwunipjwu dfundwu dhobiL mwppbipnigjwu npnahs hwnghu, stu
Ywpnn punniub) n's Mwjwwh dGdwdwuunygjwu Ynndhg npwd wwwnwufuwup
(Muwjwwp Jénh 117-pn wwppbpnyeiniu), n's £ UGd wwjwwnh dedwdwuunipjuu
Ynndhg npwd wwunwufuwup (Yonh 242-243-pn wwppbipniejniuubin):

Cwdwdwju sbd, np unyu gnpdny wbnh Lt niubgh] wpunwhwjnybint
wquunijwt  fwywu  juwfunnd:  hd Ywpdhpny, wbnh £ nubghk;  dhwju
pupwgwlwpgwiht  fuwfunnd,  husp wwpdwuwdnpdwsd L phpwdwlwu
npnawyhnipjwu pwgwlwniejwdp G ubipwnywo hpwyntupubtiph
hwjwuwpwpnnigjuwu  pwgwluwjnipjwdp  (hwdtdwwp’p  Ynugbughwih  10-pn
hnnywdh pupwgwlwpgwiht fuwfunnwubph ophuwyubpp' Uunupwupnti Eyptt
paunnbd Spwtiupwyh [Association Ekin v. France], phy 39288/98, § 58, UhtT 2001-
VIll, G Lndpwpnh dwjwniphle punnbd bypwghugh [Lombardi Vallauri v. Italy], rhy
39128/05, § 46, 2009 pqwlwuh hnyunbdptpp 20): Yhdnwwwnnih  Ynndhg
«ywwndwlwu  Godwpungentu»  hwdwpynn  thwuwnp Juwubwsdh  wnwly  wnubnt
wqwwnipjwu Gt hwbph'  ppbug  wwwndwlwu  pupunejuu  qqugnuih  nu
qqwguntupubiph  wWwownwwunigjwu  Jdhotit  wnw  hwlwunyeniup - wbwnp |
cybjgwphwjph opbuunpnipjwdp hunwy b Ywufuwwbubih étin (nddwd |pubin:
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Cybjgwphwjh ppiwywu optiuugpph 261 bis hnnwdh § 4-ny, wjunwwdbuwjuhy, sh
Uwhuwwbuynd udwu  Ywpguwynpnud:  Cybjgwphwih nwuwwpwuubph  hwdwnp
unyuwbtiu huwpwynp sh Bnb| yGpwgub| wyn ptipnieiniup:

<ninpnunh djundwu  JGpwpbpjw;  Twwnwpwih  twliwnbywihu
hpwyniuph G unyu gnpdh dhobit mwppbkpnieniup

Muwjwuwp b UGS wwiwwp hhdp Gu punniub wwppbp hwunwplubp’ unyu
gnpdp <ninpnuwinh dfundwu gnpdtiphg nwpptpwytint hwdwp: Mwjwwp Yuulws
hwjnub], np gnneyniu £ niubighip «punhwunip hwdwdwjuniejniu» wju hwnpgh
ybpwpbnwy, G wprynp 1915 pwywuptu Gt hweonpnnn wmwphubiphu (Gnipphwjnid
wtinh  niibigwd  nbwpbpp - Ywptith £ npwltp  npwbu hwy dnnnypnh
«gbinwuwwunteiniu»: Un hhdpny wju wnwppbpwytp £t nhdnidwunnih Ginypubipp
tywundwdp Yppwnwsd G Lnpnpnuinp hbn uwywsd hwugwgnpdnipniuubph
dlundwu gnpdtiph nbwpnd  Yppwnjwsd ppbwlwu  wwwindwdhongubpp  (nb'u
Mwwwh Yyénh 117-pn. wwppbpniejniup): (dtibt Mwjwwp uob) £, np ywwndwlwu
nbwpbph quwhwwndu pp Ynndhg nddwu Gupwlw fuunpp sk (nb'u Mwjwwnp
yénh 99-pn wwppbipnieiniu), wjuniwdbuwjuhy, hp ywnbwnwpwunygjwu hhdpnid
Ywpdtiu pt puywd £ 1915 pwlwupu (Enipphwjnd Gi bwghunmwlwu nbkdhdh
dwldwuwly Stpdwupwinud Yuwwpwsh Ybpwpbpjw npnawyhniejwu  nwppbip
dwlwpnwyubpph puywindp: Wn dninbignudp Yuptbijh b (ufuwdwdp) puywibp npybu
wwwndwywu thwuwnbph dwuhtu ghnbihph wpdwuwhwywwnyejuu qguwhwwnnid:

Ubtd wwjwwh dGdwdwuunigniup qtpd £ dund  wyn  dnwnbignwdhg G
ypbwnpynwd, np «[<ninpnunh dfunnudp] npwbiu hwugwagnpdnipiniu bwjuwwmbubint
hhduwynpnwp ny wjupwu npw' hunwynpbu hwunwnywsd ywndwlwu thwuwn
hwunhuwuwnt hwuqwdwupu E...» (Yénh 243-pn wwppbpnie)nit): Pnfuwpbup,
Upwup nhuwpynd B wnlw  hwdwwbpunp  npwbu  JGpwpbpbih wwpp'
Jyuwjwynsbiny woluwphwgpuwlwu Gr wwwndwlwu gnpdnuubipp (Yénh 242-248-pnn
wwppbpniyeyniuubp), puswbu twbit dwdwuwlh gnpdnup  (Jénh 249-250-pn
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wwppbpnuyeyniuubn): Wn wbuwlbnh hwdwdwju'  wbwnyeyniuubpp, npnugnid
<ninpnuwnh dfundwu wpgbinudp hwdwwnbinbh £ tint YUnugtughwih hbwn, wjuwyhup
whwnieynwuubp Gu, npnup «Gupwpyyt] Gu bwghunwlywu whwpbynwubph, G
npnup Ywpbh £ hwdwpb, np hwwnny pwpnulwt ywwwufuwuwwmynieiniu Gu
Yonwd  ppbug  Ynndhg  Ywwwpdws  fud  npnjws quugqwidwihu
qwjpwgniejniuutiphg  hptug  htinnt  wwhbint  hwdwp...»  (Yénh  243-pn
wwppbipnyentu): Ukdwdwuunyeiniup sh uwpnnwunud Sybjgwppwih tie Oudwujw
Ywjupniginiund ibinh niubgwd nbwpbph dhobi wwwnwujuwuwwnynigjwu udwu
Yww quub (nbu Jénh 244-pn wwppbpnyejniup): UYbihu, dedwdwuuniegniup
qywjwynsnd £ dwdwuwlh gnpénup G ypbwpynwd, np  Jwjpwgnpiniuubn
Ywwwpbint G Jphdéwhwpnyg putwpynudp  JGpububine  dhotic  wugwd
dwidwuwywhwwndwdp dbndwgund | putwnwwuwywu  hwjwnwpwpnieniuutipp

wqnbgnipjniup:

26d Ywpnn hwdwdwjub) wjn dninbgdwt hbw: hud hwdwp ng dhwju «gnytith Gu
hwdwpynwd GL dwpnnt hpwynwuputiph hwdpunhwuny ywonwwunyjwu ngnt htiwn
hwdwhnts  Gu ... qwugwdwhtu  Jwjpwagniejniuubiphg  winidwdubiph
hpwyntupubpp, wulwiu npwug hpwlwuwgdwtu Jwjphg, ywoanwwubiint gwupbipp»
(Jyénh 246-pn wwppbpnieyntu), wy bwbr wdpnnonijwdp pwywpwp Gu wyn nhwh
opGuunpnipjwu  wnlwjnieiniut wpnwpwgubiint hwdwp: tw <hwuwpwyniejwu
punpnuginlut b» (nb'u S.A.S.-b punnbd Spwbupuyh [UM] [S.A.S. v. France [GC]],
rhy 43835/11, § 153, UhET 2014 (pwnywdpubip)), npp wbwp £ punniugp
Twwwpwuh  Ynndhg:  Sbnwuwwunigywu Gt dwpnynpwu nbBd ninnjwd
hwugwagnnpdnipniuttiphg wnnwdwdubiph uwwnwpndu opGuunpniEjwlp
wpunwhwjnb] wbwp £ huwpwynp |huh wdbunip, unyupuy beb wnlw sk ny dh
ninnuyh Yww hwdwwywwnwufuwu nbwpbph Ywd nnidwdubph hbwn, unyupuy Geb
Gpywp dwdwuwy £ wugh), GL unyuhul Grb optuunpnientut wudhowwbiu ninnywd
sk hwlwdwpwunnigyniuutiph Ywufuwpgbpdwup: Snipwpwugnip  hwuwpwynie)ntu
wbwp £ wqww jhup' ndtine wwwndwwu nbwpbph dbpwpbnu; wquin,
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wulwoywun puuwpydwu bGr  wnndwdubph  nu upwug  hpwydwhweonpnubiph
wuduwywu ppwyniupubph dhobit hwlwuniggniup’ wwwndwlwu  wpnwpnyejwu
ybpwpbpjw; hp wnbuwybnmht hwdwwwwnwufuwu, Gpp npnadnd k, b husu |
hwdwpynwd ginwuwwunip)nLu:

Wunwwdbuwjuhy, hwuwpwyniejwu punpnyeniup wbwnp £ hhdudwd |pup
hwuwpwynieiniund pwihwughly Gr pwg dnnnypnwywpwlwu putwpydwu Yypw G
wbwnp £ wdpwagpyp optiupny wjuwbu, np hunwly Ywufuwwbubih phubu, b hus
hwjwnmwpwpnieniuutp tu pnywwpynd wubi, Gi np hwjnwpwpnyeniuubpu Gu
hwdwpynwd ny dhwju wnwpnt, wybe hwugbigund ppwywt wwwndwdhongubiph
Yhpwndwu: Lpbwlwu Wwunwuluwuwwnynyjwu dwuht Yuwulwdubpp Ywpnn Gu
uwhdwuwthwyb] wwundwlwu nbwpbph yepwptpjw; puuwpynwip hug uygphg, Gi
Ywpnn Gu  hwugbgub] wwwdwpwuubph  Ynndhg wytwu  npnawyph ELIW
sonpwihbniu: - Sbpdwupwih, Udunppwih Ge Phighwih’ <ninpnunp dfundwu
ybpwpbpw|  optuunpnyeiniup,  nppt “twwnwpwuph  Ynndhg  dphts  wydd
quwhwwwlywu Et wpdbp (nbu Jénh 209-212-pn wwppbipniggniuubpp), wyn
hwdwwbipunnd bnb| £ ny tpyhdwuwn: Pninp  hwdwwywwwuluwu  optiupubipu
ninnwyhnpbu yepwpbpnud Gu «uwghnuwi-unghwihunwywu nkdhdhu» (nb'u Yénh
91-pn wwppbpneniund hwdwwwwwufuwtu  npnyutipht Yuwwwpywd
hnnudubipp): $pwuuhwjnd opGuunpnienlut wunpwnwnunw £ dwpnyniejwu nbd
ninnywd  hwugwgnpoéniejniuutiph  dunmdwuu  wju  pdwuwnd, npny  npwup
uwhdwuywsd bu 1945 pwlwup ognunnup 8-h Lnunnup hwdwdwjuwgphu Yhg'
Uhowqqujhtu nwqdwlwu wnpppniuwih Yuwunuwnpngjwu 6-pn hnndwdnid (inb'u
Jénh 91-pn wwppbpngyniup)' winwhun udwuwwbu hunwytgubing, L np
wwwndwywu nbwpbph dwupt £ funupp:

Unuybtughwjh 10-pn hnnjwéh pupwguljwpquihtt fuwfuwnnudp

Cwlwnwy Ybpbind updws phpwyphdwlyubph' TYbguphwinud opbuunpwywu
ghpdpupwgp Yhunpnuwgwsd sh bint) «Cwuwlywu hwpgh» onipg: Pnfuwpbup, wju
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ypwéyt; £ gbinwuwwunypjwu Gi dwpnyniejwu nbu ninnywéd
hwugwagnnpdnipniuttiph dfunnuu wpgbitnt ybpwpbpjw| punhwunyp puuwpydwu
abth, npnud wyn hwjbigwybunp ugyws £ bnbp Jhwju npwbu opptwy (hwdbdwwnp'p
yénh 37-38-pn. wwppbpnieniuutipnud optuunpwywu gnpdpupwgh Ybpwpbipjw)
thwuwnwpenpetpp, huswbu  uwbr  dénh  22-26-pn wwppbipnieiniuubipnd
oybjgwpwywu nwuwwpwuubph Ynndhg optuunpwywu gnpdpupwgh huwnwy
gbpnonipyniup):  <wjing  gbnwuwwunipjwu  ophtwyp sh  hpowwnwlyyb) uwbi
Gybjgwphwih ppiwywu optiuugnph 261 bis hnnywdh § 4-h wnbipuwnnid:

261 bis hnnwdh § 4-h ppbwhpwywywu npnypp 2wpwnpywsd § wjuwbu, np
huinwy ¢k, G wpnynp npnyep Yhpwnnn nwnwpwutbpp whup £ hpbup npnbu
wwwndwlwu nbwpp npwbiu «gbnwuwwunigintu» npwlby, pE' ny, bbb win, www
hus hhdptipny: Uju wthwnpwhwpblh ndqwupnyeiniup hwdwwwpthwy  6Ging
ubpywywgyt k£ ogbtjgwpwlwt nwwnwpwuubph npnanwiubpny: fBbGie dhowqguhu
hpwyniupny bt CYGgwppwh  wqquihu  ppwyniupny Uwfuwwnbund |
«gbnuuwwunipywu»  hunwy  uwhdwundp  (nb'u  Jénh 47-pn G 52-54-pn
wwppbipnyeyniuutipp), npp ypw  nwwwpwuubpp Ywpnn o Gu hhdugby,
wjuntwdbuwjuhy, upwup ndjwpwunid tu uwhdwub), G huy dbpnnwpwUnLe|NLU
wbwp £ Yhpwnyp wwndwwt Jwn wugjwind wntnh niubigwsd hwdwwwwnwufuwu
nbwpht hpwyjwlwu punpnond nwint YyGpwptbpjwp npnand Yujwgubiint hwdwn
(hnnwd ghrnwlwu gpwywunypjwup, hnnw whunwlwu dwpdhuutph e dhowqqujhu
Ywnnygubph pwnwpwywu hwjnwpwpniyeniuubphu Ge wyu, wnt'u Yyénh 22-26-nn
wwppbpnuyeyniuubpp): Lpwup  pwludnd GU - wju  fuunpphu, np o wnfw sk on'
dhowqqwhtu nwwwpwuh Jépn, n's b wgguwihu G dJhowggwhu dwlwpnwyubpnid
wugyuwgynn putwpynwiubpnd Jhwutwywu dninbignud’ |hup nw ghwnuwywuubph,
pl pwnwpwagbwnubiph 2powuntd: Nwunh CyYbjgwphwih nwouwiht nwwwpwupu sh
dund wy pwt, pwu YYwywynsk wju, husu pupt wudwund £ «hwnwwbu
wwwdwpwuubph opowund pwywlwuwswih (wju punhwunyy hwdwdwjuniye)[nLu»
(nb'u SYmgwphwih nwouwihu nwwwpwuh Yénh 4.3 Yhwnp' degpbpqwd Jénh 26-pn
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wwppbpnejniunw): Uprynp nw Ywpnn £ pwdwpwp (hub] ppiwlwu upgny
nwwnwwwpwnbint  Jdp - Jwpdhph hwdwp, npnd Ywulwdh wwly £ npynd
«gbinwuwwunteintu» hwuljwgniejwu punpnnwip:

hd Yundhpnd, nw gnyg £ wwihu, np SyGgunhuwh optiiunhpp sh Yupnnugt
hwywuwpwYznnipintu wwywhnyti| 8-pn hnnywény wwownwwuynn hpwyntupubiph
Gu 10-pn hnnwdény wwonwwuynn hpwynuputiph dhobi wjupwuny, nppwuny
ybpwptptih £ 1915 pdwywupu (Snipphwynd inbinh niubgwd nbwpbph dwuny
dSwywywd putuwpldwup:  Ldwu qquinit hwpgbp  2npwthnn  ninpunnd
hwywuwywu ppwynwpubpp ybpwgwlwu abin opGuunpwywu Ywpqwynpdwu
Gupwnlbn sh Ywpnn pwywpwp |hub] wnwug Ynuypbin wwndwluwt nbwph
qyuwywynsdwu: Uw £ hwdwwywwuwufuwt  wwppbpnyeniup unyu  gnpdh G
<ninpnuinh dfunmdwt wju gnpdtiph dhobi,, npnugnd ywwndwlwu putwpydwu
uwhdwuubpp hunwy uwhdwujwsd thu wqgquwihtu opGuunpnipjwu hhdwu Ypw, b
npnugnd  nuwnwpwuubpp Yuwpnn Ehu <npnpnunp’ npwbu «gbinuuwwunipyniu»
hpwdwlwu punpnpndu  punniub npwbu  ppbwlwu  Wwunwufuwuwunyniejwup
wpynn ppbug quwhwwnwlwuph hwdwp Guybw: Ldwu Ywpbinp putwpydwu
dwdwuwly qqwjh Ywuwdubp pnnubp  Juwugnd £ wpunwhwjnybin
wqwunientut - wyblh, pwu  nw  wuhpwdbon £ dnnnypnwywpwlwu
hwuwpwyniejniuncy:

Nwwh, hupu pdbwpyt GBI Yond'  Ynudbughwih  10-pn hnndwsdh
(pupwgwlwpgwiht) fuwfunnd  hwynuwpbpbine hwdwp, puswbu twbe Ynnd'
Unuytughwih  7-pn hnnwsdh gpowtwlubipnid  gnpdh  wnwudhu  puunie)niu
hpwlwuwgubint hwdwp:
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tusudnMrueM chhLUULLh, YUUUYGYU3h, RGNS,
16 FuEsSuULN3h, uh3hLhuuNuh, UhL4hUh 64 43NhhUh
24uucuLyLna uhuldtuvuu wurohLe

((Gwnpgdwtinygnit)

1. 2Gup Ywpnn hwdwdwjub] wju Ywpdhph htiw, np unyu gnpdnid ntinh &
niubigtip “Ynuytughwih 10-pn hnnwdh fuwfuwnney:

2. Unwohu hbtipphu, dbp UYnndhg ulwwdb] £ Vtwwnwpwuph wuuulwd
Ywoywunywsd dnuinbignudp Mwjwwnph nhppnpn2dwt Ybipwaébiwybpwdwu dwdwuwy
wju dwuhu, np sh wwhwugynd npnob, et wprynp OudwUjwu Ywjupnypjwu
dbnpbpn  Ywuwwpdwsd' hwy dnnndpnh  owpnbpu  nu wnbnwhwunyeniuubpp
Ywpnn Bu npwydbp npwbu  gbnwuwwunyenit®  wyn Bgpnypeh'  dhowggquihu
hpwyniupnw inbin gunnwd hdwuwnny, huswbiu bwbt wju, np npwu yipwwwhyws sk
wju Ywd wju aGind win hwpgh YGpwpbpw| ppwwpwunpby wywpuwnhp
Ggpwhwugnudubp wubint hpwdwuniegyniu: Wu hwugqwdwupp, np hwj dnnnypnp
oswnnbipp Gu mbnwhwuniejniuutipp hwdwpynud Gu ginwuwwunteiniu, wyuhwjwn k:
<wjng gbnwuwwunyeiniup hunwynpby  hwunwnjwd wywndwlwu hwun £
Tw dunbp vpwuwynd £ dfunt] wlyuhwjnp: Uwlwju wjuntin hwpgp nw sk:
Qnpdp sh YGpwpbpnd dhwju ywwndwlwu dodwpunggjuup Yud 1915 pywywup
nbwpbphu wpdnn ppwjwlwu punpnpdwup: Lutwplydwt Gupwlw phpwlwu
hwpgu wjuwnbn wju k£, pbt wprynp wbwnyeniup, wnwug nnipu qwint hp
hwitignnwwu |hwgnpnipniuubph 2powuwyhg, Ywpnn £ ppbwlwuwgub)
gbinwuwwunyegnu - Ypwwpws  donndpnh - hhwwnwyp  Yhpwynptipp:
Ubp Ywnpdhpny, nw wuonywun huwpwynp E:

I wuguwgnpdniejniuutiph G hwugwanpdnieniuutipp Juwwwpnnh dnun nhunwynpnyejwu
wnwpph wnyuwjnuyejwu funpp Yapnongejwu hwdwp nb'u <wuu Lntywu £hgbip Ge tnuwin Pinpuhbd,
Lhupnphoh Unwopti hwdwppuwphughti wwipbpuwqdp wwindnyeynii [Hans-Lukas Kieser and Donald
Bloxham, The Cambridge History of the First World War] wafuwwniginiunid, L&dpphe, LGdpphoh
hwdwuwpwuh hpwwwpwynyeniu, 2015 pwlwu, hwwnp |, «Fnpw| ywwnbpwagd», gntju 22
(8Enwuwwuniejniu), ke 585-614:
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3. Wn wwjdwuubpnd dbup sGu Jwpnn npnbgptp  dGdwdwuuniejwu
dnintignidp  nhdnudwwnnith  hwjunwpwnpniejniuubph guwhwwndwu  hwpgnud  (1):
Mw JbGpwpbpnd £ uwbt woluwphwgpwlwu G wwwndwywu  gnpdnuubiph
wqnbgniejwup (1), dwdwuwyh gnpdnup wanbigniejwup () G hwdwdwjunyejwu
pwgwlwjnypjwun (1v), udwu hwjnwpwpnieniuubpp ppbwlwuwgubnt
wwpunwynpngjwt  pugwluwnyywup (V) e wqguihu  hofuwunygyniuuiph  Ynndhg
hwywuwpwYonnieiniu wwwhnybint gnpdwnnyeh hpwlywuwgdwu quwhwwndwup (VI):

. FHhdnwiwwnth hwywnmwpwpnipniuubph guwhwwnudp

4. Utp wuhwdwdwjunteiniup hhduwywuntd tpwpbpnud k
ddwdwuunpjwt  Ynndhg nhdndwunnth  hwjnwpwpnieniuubph puywdwup
(nb'u yénh 229-241-pn wwppbpnyeiniuubpp): Lpw hwnwwbu swpwdhn GinyEp
L npw hbwbiwupubpp dbnd Gu ubpywjwgyti wdpnng Yénnud: 3Gk fuunpn
wnwnplyw hwjinwpwnpniejniuubp wuwwpdwu sk, np Ywqdbu Ynuybughwih 17-pn
hnnwédh uwhdwuubpnd nhunwpyynn Ginype, wjuniwdbuwjupy, dtquuhg ndwup
wju  Ywpdhphu Gu, np  npwup hwdwpynd Gu  wnwhupp.  udwl
hwjinwpwnpnie)niuutipp, dbp pulwdwdp, hwdwpdnd G ywwndwwu thwuwnbiph
fubinwpjnipnud, npu wybipu k, pwu <wyng ghnwuwwunipjwu gnun dfunnuwdp’ npwu
wnpynn hpwjwlwu punpnadwu inbuwulyniuhg: Fuunpn wnwplw
hwjinwpwpnieniuubpp wwpniwwynwd Gu dh wdpnne dnnnpnh  hpwynpbijnt
nhunwynpnigintu (animus): Ypwup hwdwpynwd Bu Ynwhw fubnugnipnud’ ninnywd
hwitph' npwbu fudph nbd, npnd hnpd § wpynd  wpnwpwgul Oudwujwu
hofuwunigyniuubph  gnpdnnnipjniuubpp’ npwup  ubpluywgubind  npwbu
huptwwwownwwuntgjwu gnpdnnniejniuutip, L npnup Wwpniwwynw Gu nwuhquh
npubtnpdwu Bpwugqubp' wuwpgbing gnhtiph hhawwwlp, huswbu hpwdjwghnpbu
gt Ep twotwihu nwwnwpwup: Wupwuny, nppwuny thnpéd £ wpynd Yuwulwédh
wnwy wnub| «wyuhwjinp», fuunpn wnwpyw Ginyep, npp dhwiupwuwy hwunwwnb) b
nhudniwdwwniu unwdutiph dwdwuwy, Ywnbih £ unyupuy wubi|, np hwdwpynw £ Geb
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ns  wwbnEwu G pnunppjwt, www  wnujwqu  hwtph Wwwndwdp
wuhwunnipdnnuywunyejwu Yny: bp punypny sjhubind wwwndwwu, hpwjwlwu
b pwnwpwlwu' nhdnwWwwnnth Ginyenwd hwibpp ubpyuwjwgynd Bu npwbu enipp
dnnnypnh  Ujwwdwdp  wgpbuhw  npubipnnutp, i hwbph nbGd  ppwgnpdwd
uwjpwagnieyniuutiph hwdwn «gnuuwwunieniu» Ggnpnyeh Yhpwnnwip uywpwgnynid £
npwtiu  «dhowqgquihu unwnx»:  UYLihtu, nhdnWwwnnit hwjwnwpwptp £, np hupp
[Gwibiwpe thwpwh' wjn nbwpbph gfuwynp nipwywwwnutiphg deyh htintnpnu t,
nphu unwiubph dwdwuwy tywpwagnpb) Gu npwbu «<hwybph (WYwagnyu puytip» (sic):
Ubtp Ywpdhpny, wyn hwjinwpwpnipniuutipp uwhdwuwquugnid Gu Ynuybiughwyh
10-pnp hnnwény punniubijh uwhdwuubpn:

5. Wn ybpwnd, dpwugwdwju hunwy L np gnpédp Jbpwpbpnd §
wpwnwhwjnybint  wquwunpjwt  uwhdwuubphu:  hp hGpphu  Yhpwnbiny
Unugbughwjp 10-pn hnnwsdh wwppbp wwhwugubpp' dbq hwdwp nddwp sk
Ggpwywgub), np wnyw £ Gnb dhowdwnieinu, G np nw btnb £ hpwywswih:
2007 pywlwuh dwpunh 9-h hp npnpdwdp, Lnqwuh 2powth nunpluwuwlwu
nwwwpwup gk Lk, np nhdndwwnniu diunb] B <wyng  gbinwuwwunigniup’
wpnwpwgubiny owpnbipp: 2007 pywywup nbywntdptph 12-h hp yénnid “twotwihu
nwwnwpwup dJwupwdwut wunpwnuwpdtb) £ hpwjwuwiundwu unipjiynhy Ynndhu
(mens rea) (nwuhunwlwu funpwlwunyejwu swpdwnhpubp' 5.1 b 5.2 Yhwnbn)'
Ggpwywgubny, np thwuwmbiph yGpwpbpjw) Ggpwhwugndubpny «wwwhnyynid Gu
owndwnhpubph wnywjniegjwtu dwupu ywinn pwywpwp wwwgnygubp, npnup,
pwgh wqgqwjuwywunieiniuhg Lt npw uwhdwutbphg nnipu, Ywpnn Gu nhwnyb;
dhwju  npwbu  nwuwjwlwu Ywd ERUpY funpwwunientu»:  Hhdnwwwnnth
Uywundwdp ppwlwu hGnwwunnud £ ppwlwuwgybi| Lpbwlwu optuugpph 261 bis
hnnwdny' npnyp, npu hupupu sh pwpdpwgund npbik hwpg Ynugbughwnyg
Gpwaoluwynpynn  wpdbpubph  Yuwwwygnipjwdp' npw pndwunwyniyejuu b
hpwywswihnigjwu  wnbuwulyntuhg: “twwwpwuubpp puub] Gu wunbpp G
guwhwwb] Gu nhdnWdwwnth  hwjwnwpwpneniuutpp: HhdnwWwnnu wnbnuy |
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tnG|, np Jhpwynpwlwu hwjnmwpwpniejniuutip wubint hwdwp tw Gupwyw t tnk;
wwuwwufuwuwwnynjuwu' Opbuugpph 261 bis hnnjwdhu  hwdwwwwnwufuwu:
Ugtihu, wyn  hnnwén  hbwnwwunynd G wy  wudwug  hpwynitupubipp
wwonwwubint G wulwpgniegniuutipp Ywufubint hpwywswih uywunwyubip:

. UWhwphwgpuwwi G yuwwndwlwu gnpdnuubph wqnbgnipyniup

6. Wn hwtigwybunh uwhdwuubphg nnipu dbp hwdngdwdp npn2 inbintpnud
dadwdwuunipjwu  Ynnihg Yppwnjwsd dbennwpwuniyeniup fuunpwhwpnyg
Tw hwnlwwbiu 6odwphwn £ ybnh 242-248-pn wwppbpnipyniuubpnd dwupwdwut
putwpywéd «wtuwphwgpwywu G wwwndwlwu gnpdnuubiph» uwwlygnipjwdp:
YhdnwWwwinth  hwjnwpwpnipniuubph Gpwuwyneyniup ujwqugnyup  hwugubp'
thnpdtiiny  vwhdwuwthwyt] npwug  wofuwphwgpwlwu  hwuwubhnyeniup,
vpwuwynd L uwhdwuwthwyt  dwpnne  hpwyniuputiph hwdpunhwune,
hwdwwwpwunwnhp (erga omnes) gnpdnnnipjwu 2powuwlubpp, husp ubpywynidu
npwug hwdwp hhduwlwu npnohs gnpdnu £ huswybu hwdwnnpbu wunb| k
Uhowqquijhu hpwyntuph huuwmpwnunp, wbwnyeniuubph’ dwpnne ppwyniupubpp
wwhwwuntejntut - wwwhnybip erga omnes punyph wwpunwynpnyeiniu L.
«wdpnnonipjwdp  Jybpgpwd dhowqquihtu  hwupnyejwu  hwunbw jnipwpwusnp
wbwmnjwu Jpw npdwd £ wwpunwydnpnipniu, Gu o jnipupwugnip whunnie)niu
dwpnnt hpwynitupubiph wwounwwuniypjwt hwpgnd hGunwwunnd £ hpwjwlwu
owh» («Uwpnnt  ppwyniupubiph  ywonwwunypjuwu  bGi wbunygywu  ubipphu
gnpdtiphu  sdpowdwbint  uygpniuph  Ybpwpbpwp  pwuwadby,  Uhowqquiht
hpwynitiph  htiupphipnuph  (pwptighpp, 1989 pqwywu, hwwnp 11, Lo 341, 1-hu
hnnywd):  Upbwunyu  dnnbgdwdp  dphbuuwnd  Uwpnnt  hpwynitupubipp
hwdwotluwphwihu  hwdwdnnnyp  Ynndhg  punniudwd  hngwlwgpnd G
ghpénnnipiniuubph  dpwgpnd  upynd £, np «dwpnnt pninp hpwyniupubipp
fupwunwp Gt ywonmwwunyentup dhowqquiht hwupniypjwu hwdwp hpwywswih
dinwhngnigjwu  wnwplyw  E»  (UUY-h  hwunwpeninpe A/CONF/123, |, 4-pn
wwppbipnyentu, 1993 pwywu):
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7. Uyuhwyun E, np wyn hwdpunhwunip punyph dnwnbtignidp hwlwund |
unyu yénnuwd dGdwdwutnypjwu dninbigdwup: Utdwdwuunipjwt Ynndhg wluhwjwn
npnbgpwd' w2fuwphwagpwywu wnnny  uwhdwuwthwy dnwnbignidhg
wnpwdwpwuwywu hbnbingyniuubp wubind® Ywpbh £ Ggpwywgub, npoowy
dwjpgwdwpubpnd  Juwwpywd gbinwuwwunyeiniuutph dfunnwip  GYpnwwgnid,
ophuwy' Nnuunwih ghnwuwwuniniup Ywd Ywdpnohwinud Y“wpdhp pdbipubph
Ynndhg Yuwuwwpywsd ghnwuwwunieiniup, wbwp £ ywonwwuyh wpnwhwjnybint
wqwuniejwu hpwyniupny wnwug Ywd gpbpt wnwug npbilk uwhdwuwthwlydwu:
2btup Ywpdnwd, np bdwu nbujwwuu wpunwgninud £ Ynuybughwnd wdpwgpywd
hwdpunhwunip wpdtpubipp:

. dwdwuwlyh gnpénuh wqnbgnieniup

8. Ldwuwwhw fuunhputip pwpdpwgyb| Gu, dbp Ywpdhpny, dwdwuwyh
gnpdnup  obpnwnpdwdp  (nb'u  Jbnp  249-254-pn wwppbpnipyniuubpp):
Upnyn'p wbwp b Gupwnpbup, np puwu Ywd bpbuniu wwph hGnn <ninpnuwnp
dfunnudu  hupuhu punnuGih Yhuh  wprnwhwynybine wquwnnpjwt wnnudny:
Puswt’™v Ywpnn £ wyn gnpdnup hwdwdwjubigyt; wju ulgpniuph hbw, np
qunbtidnygjwu dwdybinp Yphpwnbih & wwnbpwqdwwu hwugwagnpdnie)niuutiph b
dwpnynrpjwu nbid ninnywd hwugwagnnpdnieintuutiph ujwwndwdp:

V. Qwldwdwjunipjwt pwgwlwjnipyniup

9. <Lwdwbdwjunypjuu pwgwlwjnyeniup, nph hhdwu Yypw
ddwdwuuniejniup - Ywnnignd £ php GgpwYwgnyeyniuubpp  255-257-pn
wwppbipnyeniuutipnid, Ywpnn £ wnwybjugnyuu nhunybp npwbu Sybjgwpphwih
hofuwunienuutph  hwjbgnnwlwu  |hwgnpnienituubph  2powtwlu  punjwjunn
[pwgnighs  gnpdnu:  Yplyubind pupubpu Jdbq' hwdwpnd Gup, np opbuunhpp
dhwuqwdwju  ppwywunt § ppbwlwuwgubine wjuwyhup  hwjunwpwpnigniuubip,
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huswhupp wpybp Gu nhdnWwuwnith Ynndhg: <wdwdwjuniygjwu hwpgp, npwbu
wqgquihu  pofuwunyenuutph  hwjbignnwywu  |hwgnpnigniubph 2powitwyp
uwhdwuwthwynid, Yupnn Ep wnwowuw| dhwju wju nbiwpnid, Gl udwu wpwnpph
ppbwlwuwgnudp pwgwhwjn wpgbwsd |hubint ybpwpbpjw| hwdwdwjunie)niu
wnlw |hutip: Uuniwdbuwjuhy, uw wyn nbwpp sk

V. £ephwjwiwgubnt wwpunwynpnipjwu pugwlwynieyniup

10. Wu tgpwhwugdwu dwuny, np GybGjgwpphwtu sh niubgh| nhdnwwwnth
hwjinwpwpniginiuubpp  ppbwlwuwgubine: wwpunwynpnyeyniu (nb'u 258-268-pn,
wwppbpniyeynituubpp), fununnjwunwd  Gup, np wnlw Gu hwdwwwwnwuuwu
wwwnbwnwpwuntejwu ybpwpbpGihniejwu dwuhu [nLn9 Ywulwdutip:
Ujnw Ynndhg' wprynp sh” Yupbih wunb), np (nwpwdwzpgwtwjht) undnpnypl
wunmhbwuwpwp  wnwowunw £ wbwneniuubph,  GYpnwywlwu  dphnygjwu
(Cpowuwlwihu  npnonid  phy 2008/913/JHA) LYwd MUEL-h  wypwynhlwihg
(Pwnwpwlwunipjwu phy 7 hwuduwpwpwlwu): Utup twbit Ygwulwuwjhup ust,
np  GYypnwwihg pwgh, UUY-h Mfwuwwlywt funpwlwunejwtu  Ybipwgdwu
hwpgtipn Yndhwntu dh pwuh wuqwd wnwownyt b ppfwlywuwgut dfunnnuyjwu
punypeh binypubpp: Upryn"p win pninp quipquignudubpp Ywpnn Gu wuwnbudby dp
hwpqwdny' gnpdp  puubind  wwpuwynpniggniuubph  Jdhobit  Bupwnpuwy

hwlwuntejwu hwdwwnbipunnid:

1. Pwgh wjn quwpqugnudubiphg, npnup wnwunw Gu  dGdwdwutniejwu
npnbgpwd  dnunbigdwup  hwlywnwy ninnnypjwdp, hwpy £ urk, np dnkh
Ywuwnuwjhu Jénwpbly nwwwpwuu pp' 2007 pwlwup hniwhup 13-h J6nnud
pungot| L, np Gybygwphuwyh hwywnwuhunwlwu opGuunpniEjwu
wnwuduwhwwynigntut wju £, np wqquiht  junphpnwpwup npn2bp Ep, np
gbnwuwywunigjwu Gt hwwnwwbu  dwpnynijwu nGd  nnud wyg
hwugwgnpdnipniuutiph nbwpnid optiupp wbiwp £ nnipu qu 1965 pYwlwuh
«Mfwuwjwlwu funpwlywunyEjwu pninp dttkpp Yybipwgdwu dwupu» dhowqgquihu
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Yynuybughwyny uvwhdwudwd ujwquagnyu unwunwpunubiph 2powuwlubiphg:
Ubp Ywnpdhpny, optuunhpp dhwugqwdwju hpwywunt | ppfwlwuwgubiint wjuwhup
hwjinwpwnnejniuutin, huswhupp wpyt| Gu nhdniWdwwnnth Ynndhg: GyGigwphwih
wqqwipu  funphpnwpwup  Gplwp  puuwpynwdubiphg hbGwnn  punniubp Ep wju
nhppnpnanwp, np wyu Ginyeubpp, huswhupp niubgh] £ nhdnudwwnnu, wbup |
hwugbgubu  ppbwywu  wwwdwdhongutiph:  UbGup  hwdwpnd  Gup, np
dnnnypnwywpwlywu hwuwpwynipiniund udwu wpwppp ppiwywuwgubp wnygjw)
gnpodh nbwpnud Mbunniejwt  hwjbgnnuywu  |hwgnpniginiuubiph  2powtwynid
wmbnwynnpynn hwnpg k:

VI. hunpn wnwpYw hpwyniupubph hwjwuwpwyznnidp

12. b dJbpon, huy YbGpwpbpnd E fuunpn wnwplyw wnwppbp hpwyniupubiph
dhobit hwwuwpwlonnejwup (nb'u yénh 274-280-pn. wwppbipniegyniuutipp), Jbup
hwdwpnd Gup, np Ywouwhu nwunwpwup Yuuwpbp £ hwyniu woluwnwup'
Ywjwgubiin Yonwnwunygws, dwupwdwuu b hhduwynpdwé yéhn: Wu 6-pn Yhiwp
udppty £ u4nudtughwh 10-pn hnnwény  wdpwgpwd  wpunwhwjnybijne
wquwnypjwup' yénbng hbnbywp'

«.. pnnnp pbipwd wudu puwnn tnigywu thnpdb| b uwnpwuph dhongny hwuub upwu, np
cybjgwpphwih nwwwlwu dwpdhuubpp hwunwnbu hp wunnwubpp' b uwu hwy hwdwjuph
wunwdubiph, npnug hupunyejwtu hwdwp wju hwpgu wnwugpwiht nbp nwh: Uuwhuny,
nhinuWdwwntht nwunwwwpwbint tywunwyu £ ywonwwub] hwy hwdwjuph wunwdubpp
duwpnywjht wpdwuwwwwynieiniup, npnup hpbug hupunieniup Yuwnw Gu 1915 pwlwup
gbinwuwwunipjwu hhpwwnwyh hbw: b ybpon, ginwuwwunyejwu dundwu ppGwlwuwgnidp
dhong £ Ywufuwngbtint gbnwuwwuntejwu nbwpbpp «8bnwuwwuntejwu
hwugwgnpdniejniup  Ywufuwpgbbint Gt wwwdbine dwupu»  Ynugbughwih |1 hnnqwsh
uwwwwlubpny, npp unnpwgpdwu hwdwp pwgybp £ Uint Snppnd 1948  pwlywuh
nblwbdpbph 9-htu L hwuwmwwngt) £ 2000 pwlwuh dwpnh 9-hu Fwotwihu dnnnyh Ynndhg

oMl
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13.  Nwwh unyu gnpdnud wwwhnyyb] £ ywwnowd hwjwuwpwlyonnieniu:
Cwldwwwunwufuwuwpwn, 280-pn wwppbpnipjwu dby wpjwd tgpulwgniejwu
hwdwp wnlw sk npbitk hhduwynpnid:

14. Uy Ybpw wuwd' dbup hwdngwd Gup, np unyu gnpdnid inbinh sh niubigh
Unuygtughwyh 10-pn hnnywdh fuwfunnid:
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Husudnr urLdhubh 2<UULLULNT LPUSNKRSPR LUNrTPLLE, NPhL
UhUSGEL 5L HUSU4N/LEM LUUUNSJUSE, AENTL BY U3NKhTPUL

1. Wu shwdpulunn |pwgnighs Ywpdhpp hhduwywund YGpwpbpnd £
dEdwdwutnyewu' YUnudtughwih 17-pn hnndwdp syppwnbiniu Ynnd pybwplws
dwjubphu: buswbu Updnd | dBdwdwuunipywu  nhppnpnadwup  shwdpulunn'
Unuygtughwih 10-pn hnnwsh 2powtwyubipnd fuwfunnud hwyjnuwpbipbine dwupu
hwdwwbin Ywnpdhpnd, wyn wuhwdwdwjuniejwup dhwgnn nwuwynpubiphg dh
pwuhup bwfupunpnwd Gu 17-pn hnnwdh Yhpwnnudp: Gu hwdwwwwnwufuwtwpwp
wjn nwwwynpubiphg dayu Gd, ndy wypu hwpgh Ybpwpbpw| dGdwdwuunipjwu
Ywpdhph htivn hwdwdéwju sbd:

2. ©Bodwphn L, np  gbnwuwwunypwu  dfundwu Gt wwnbnejwu
pwpngsnypjwu (wj)) npubitnpnudubph Juwwwygnyejudp Unpwupnipgh dnuinbignudp
17-pn hnnJwadh Yhpwndwu hwpgnd dhwutwwu sh tnb:
Upp Lhynwu Ppwpuwihu udyhpwsd hp wofuwwmnieiniuntd nwnwynp Yhihgbpu
wnlw gnpdbpp nwuwlwpgb £ snpu fudph’ snpu twipptip dninbignudubpny:

3. “pwughg wnwohup UGpwnnud b 17-pn hnndwsdh ninnuyh Yhpwnnidu
wjuwbu, np  qwugqwwutu  wudhowwbu  hwjnwpwpynd £ wupunniubih:
Tpw oppuwlyu b <wuduwdnnnyph hwéwfu dboptpdnn npnondp fhdbpybup G
<waqbtptipti ptnnbd  UpnbGnjwbnttph [Glimmerveen and Hagenbeek v. the
Netherlands] qnpény (ehy 8348/78 Gt phy 8406/78, 1979 pJwlwuh
hnywuntdptph 11-h npnanud, Npnpnudubp G qbynygubp (NR) 18, Lo 187):
Tthdnwwwniubipp fuhun nwuhunwywu hwjwgpubtiph Ynnduwyhgubip Ehu G niubhu
pwnwpwywu dpwghp, npp Lwuduwdnnnyp hwdwpb) Ep Ynuybughwih wnwnhu nt
ngntu hwywunn, 6. npp Ywpnn Ep bwywuwnb] dwpnnte hpwynitupubiph fjuwpwnpdwun:
17-pn. hnnwsdh ndny nhdnidwwnnwtpp skhu Ywpnn hwygtp 10-pn hnndwsdh
wwonwuwunipniup: Upbtiunyu  dninbignwdp npubinpdtp £ rwnwpwiup Ynndhg
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npnowlh gnpdtipnd’ hwwnwwbu Unpynint punnbd Uphwgyw) (Gwquynpniysywl
[Norwood v. the United Kingdom] gnpdnw ((npnpnud [dec.]), phy 23131/03, UhG}
2004-XI): Wn dnnbgdwu dbYy wy ophuwly bt Gwpnnpt pannbd Dpwbupuwgph
[Garaudy v. France] gnpdp ((npnonwd [dec.]), rhy 65831/01, UG 2003-IX), npnd
dbppnwnipyniut wjwpunynw £ wju Ggpwhwugdwdp, np Yphpwnbh £ 17-pn
hnndwdp, G np 10-pn hnndwdh hhdpny pnnnpp depdynud | npwbu wupunndubh’
ratione materiae (wnwpyuwywlwt pannupnyywt wnnidny): Ujn. dnuinbigndp dunud |
wnnhwywu, huswbu Gptind £ ybpotipu dtiiwynpywéd uwfuwnbuwihu hpwyniuphg
(oppuwy'  Ywupdwpnipndp G Uwgpwipwind punnbd  Mnwwuagwih
[Kasymakhurov and Saybatalov v. Russial, phy 26261/05 L. phy 26377/06,
2013 pqwywuph dwpunnh 14): <wpy L gk, np Ywupdwpinipngdp i Uwypwgpuwgngp
gnndp Ywpnn £ nhwngbp npwybiv ywwnwuluwt wju putwnwwnnyzjuup, np wdbu wuquwd,
Gpp pwpdpwgynd £ 17-pn hnnjwdh Yppwnniygjwu hwpgp, nw wgnwupwu £ wju
pwuh, np npbt Wwwnwd hpwdwlwu ybpndnientu sh uwnwnpyb: fwnwpwup
uwhdwul; Lt npdnidwwnnwtph (€hgqp NRp-fGwhphp wpdwwwlwu  fudpp
wunwdutiph) pwnwpwlwu wbuwybnubph JGpwpbpw| hp quwhwunwlwup
npnowlh Jwupwdwuubpnd' ubpyuyjwgubing 17-pn hnndwsdh Yhpwndwdp 9-pn,
10-pn G 11-pn hnnywdubiph wwowmwwunieiniup syhpwnbiint hp wwwnbwnubpn:

4. Gpypnpn dnuinbignudp hwdwlygywsd dnintignud £, npp Yphpwnyby £ dh owpp
gnpotipnud, npnugnud nhdnidwwnnthu Yud denwnpb) Gu <npnpnuwnh dfundwu dby
Gi (Ywd) wy hwlwubdwlwu punyeh pwpngsnigjwt G (Ywd) uwghunmwlwu
punyph quwnwthwpubph  pwpngh  dby  (nb'u, ophuwl, Lmbblt punnbd
Qbndwupuwyp [Kihnen v. Germany|, phy 12194/86, <wuduwdnnnyh 1998 pywlwup
dwjhuh 12-h npnonud, N2 56, L£9 205): Wuwnbn hwdwlygyty Gu 10-pn G 17-pn
hnnywoéubpu wju hdwuwiny, np gnpdp Gupwlw £ 10-pn hnnywsdh 2-pn Ybuinh
opowuwlubipnd  unwunwpun dbpnnpjuu:  «Uuhpwdtionnggjuu» - thnynid
Jywywynsynud £ 17-pn hnnwidh Yhpwnnieyniup' hwugbigubing wju Ggpulwgnigjwu,
nn qwugqwut wluhwwn wuhpdu £ (wnwug hpwywlwtu hhduwynpywdnipjwu,
uwluwju ny 10-nn hnnwdh gnpdnnniejwu 2powuwlubiphg nnipu):
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5. Wunwdbuwjuhy, wyn Gpynt dninbgnudubipp dhdjwug 6 pwgwnnd,
huswbu gnyg & wwihu Unjwpt ptinnGd Mnwdhtpuwyh [Molnar v. Romanial qnpdp
((npnanud [dec.]), rhy 16637/06, 2012 pwlwuh hnywnbdptipp 23): Ybpbind upwd
wnwoht dninbigdwt hwdwdwju' Fwnwpwut wyn gnpdnd gk &, np pwuh np
nhdnwwwnth gnpdnnnieiniuutipt wuhwdwwbinth Gu Gnb| dnnnypnwywpniypjwu
L dwpnnt ppwyniupubiph htw, upw hwdwp skp Ywpnn hhdp dwnw)b 10-pn
hnnqwép: Ujuniwdbuwjupy, nw upw ybpguwywu funupp sh tinb: Wu wywpwnby
gnpdh hp puuniegyniup «unyupuly Gupwnpbinw hhdpny. unyuhuly Gupwnpbiny, np
wnlw Lk tnbl dJhowdinnieiniu nhdnidwunnth’ wpnwhwjnydbinte wquwnyejwup, nw
hhduwynpgwd Ep 10-pn. hnnwdh Gpypnpn wwppbipnyejwu 2powtwyubipnid:

6. Wn whywpwuniygjwu dby tppnpn funwpp Ywgqddwd £ wju gnpdtiphg,
npnugnd 17-pn hnnduwdp Ywptih Ep Yhpwnt, uwlwiu sh Yhpwndby, puswbu
npwbu ophuwy ubpywjwgynd & LGpmyt pbnnbd Spwbupuyp [Leroy v. France]
gnponud  (phy 36109/03, 2008 pYwywuh hnywbdptph 2): Wn gnpdnwd
nhdnwdwwnniu  denunpdb; Ep whwpblsnggniup gwwnwgndbine  dbe'  dp
swnpwulwph wwwbwnny, npp tw ufwpb Ep <wdwpfuwphwiht  wnbiunpp
yunmpnuph Ypw whwpblswlywu hwpdwynwdubiph hphdwu Ypw Gr hpwwwpwyb)
Gpynt op wug: Uhwpblsnientup swwnwgnybint hwdwp upwt nwunwwwpunbing
htwnn uw pnnnp Ep ubpywjwgnpb; Ynuybughwih 10-pn hnnwdh hpdwu Ypw:
Twuwnwpwup hwdwp hwdnghs sh Gnbl Ywnwywpnyejwu wju thwunwpyp, np
gnpop wbwp £ nhwnwpyb) 10-pn hnndwédh opowuwlubinhg nnipu. puwn Enypju,
wju wnwuduwgnb § nw 17-pn hnnwsdhu yepwpbpnn’ wpnbu Jyuwjwynsdwé wybih
punpny gnpdtiphg, npnugnd wudh' wwnbnuzywdp |h, yphpwynpulwu dnwnpniggniup
tnbp £ wluhwwn: Mbwp £ hwybtd, np Gtwwnwpwuu h dbpon Jénb L, np
nhdnidwwnnth’ wpunwhwjngbint wquwnnipyuup dhowdwnbp tnby £ hhduwynpdws,
huYy Yhpwndwsd wwuindwdhongp' hwdwswi:

7. b dbpon L unyupuly wju dninbigdwt’ hpwwbiu wwppbip sihubne nbwpnid
npnawyh gnpdtipnud twwnwpwuh dninbignwdu £ Gt pwg pnnubp 17-pn hnnwdh
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Yhpwnnipjwtu hwnpgp dhuske gnpdh pun Engjwtu putneniup Gr www npnontd
Ywjwgub: tw Ywpbh £ wnGuub Unqwt ptnnbGd $Spwbupugp [Soulas v. France |
gnpdnud (phy 15948/03, 2008 pywlwuh hnyhuh 8) b uwbti SbpLu punnbd
Ptighwjh (Feret v. Belgium) gnpdnud (ehy 15615/07, 2009 pqwlywuh hnihup 17):
Gpynt  gnpdtipnid £ wnlw Gu Gnbp nwuhqdh, huwdwwwg pwpngh
uwhdwuwthwynwiubp, npnup G‘wwwpwuu h ybpon Jénbp E, np bnbp Gu
hhduwynpqws: Ldwu bGgpwlwgniejwu hwugbinig hbunn wju gpbirt hdhohwjng
hwytt) £, np fuunpn wnwpyw wpunwhwjnnieginiuubpp s6U wpnwpwgunud 17-pn
hnnwsh Yhpwnnwip: btw hus-np nbin udw £ Yunpp dhnig wnwe Ywuwbiniu:

8. 17-pn hnnywdh dwuny Uwpwupnipgh dninbignudutiph hwnlwuywlywu
Ynndu wju E, np twuwnwpwup pwg £ wnwpptp nhppnpnonudubph hwdwp: Lpw
wpwdwnpnipjwu wnwly wnyw Gu dyhg wybih gnpdhpubin, npnup Ywpnn Gu
Yhpwnyb), bpp npwug wuhpwdbynneniut wnweowund £ npbilt  wnwudhu
gnpond: Ywpond Gd, np Ywpbh b bwbe wub, np “twwnwpwup pwjwlwupu
uwhdwuwthwy a6tind £ Yppwnbp 17-pn hnndwép:  dbpwgupyybind  wju
hwugqwdwuphg, G npnup Gu  Gwuwgynd  wwbinEjwu  pwnpngsniyEjwu
wdbwoéwjpwhtin  Gi  quqgpbh atbp, “‘twwwpwup  hwywd £ guubnt
wpunwhwjnybint - wquwnnugywt  uwhdwuwthwynwubph  Ybpwpbpw;  pnnnpubipp
wwwwufuwup 10-pn. hnnwsdh 2powuwyubpnd: Unyu gnpdny “rwwnwpwup gunb k,
np 17-pn hnndwdp - Yhpwntine Yud - shppwntine - hwpgp - wiwnp £ dhwgyh
nhdnwwwnnth'  Ynudbughwih 10-pn hnnwsdh  opowuwlubpnd  ubpluwjwgywsd
pnnnph’ puwn Enipywu puunyeywup' 17-pn hnnwsdh dwuny npnahs hwdwpbing wju
hwpgp, Rt wprynp nhdnidwwnnith  hwjnwpwpneniuubpu ninndud  Gu - bnt;
wipbnygynit Ywd pntnieynit ubpdwbbnit: “Ywpdnd U, np nwuhunwywu funupp
bL ghnwuwwunypjwu dfunnuwip, hwdwwnbnwd w) wudwug Yhpwynpbiint Ywd
mwnwwwup wywwbwnbnt nhunwynpnypjwu htwn, Ywpnn Gu, npwbu winwhupt,
17-pn hnnwséh hdwuwny puniewgnytip npwbu Ynugbughwjnd wdpwgpywd
gwulwgwd hpwyniuph bt wquwniejwu Yybpwgdwu nbd ninnwd gnpdnnnipniu:
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Wuwhuht £ tinti ‘winwpwuh nhppnpngnudp <pgp Mie-dwhphpp G wyp punnbd
Qbndwupuyh [Hizb Ut-Tahrir and Others v. Germany| gnponid (ehy 31098/08, § 72,
2012 pwlwuh hnwhup 12); “Gwwnwpwup dénbp £, dwutuwdnpwwbu, np
«unuytiughwjh hhdpnw puwd wpdtipubph nGd ninnwsd nhunnniegintup» nnipu |
dnynud 10-pn hnnywédh wwonmwwunipjwu 2powuwlutiphg 17-pn hnnjwsdh ndny
(nG'u Leprynt &1 bgnpphupti punnbd Spwtiupuyp [Lehideux and Isorni v. France],
1998 pJwywuh ubwwnbdptph 23, § 53, d6hnubph bt npnonwiutiph dwuhu
qtynygubp 1998-VIl, b Jbpbind hpowwnwlywsd Fwpnnpp gnpdp): Nwwnp,
Qupnnph gnpénd (Unyu inbinnud), npp dwuuwynpwwbu YGpwpbpnud tp dh gpph
htinhuwyh nwwunwwwpundwup' dwpnyniejwu nbu ninnywéd
hwugwagnpdnipniutipp dfuntiint hwdwp, ny wwppbpwpwp dfunby Ep hpwwu
hwdwjuph nbu Uwghuwnubipp Ynndhg hpwywuwgywd wjnwhup
hwugwgnpdnipyniuubipp, Twwnwpwup gty Ep, np nhdnwwwnih' 10-pn. hnnwédh
hhdpny pnnnpp ratione materiae wuhwdwwnbintih £ Ynuybughwh npnyputiph htw:

9. bupu hwdwpnu Gd, np <wjng gbinwuwwunyejwu gnhtiph hhpwwnwyp
dhpwynpbint  dnwnpniejniut wluhwyn £ unyu gnpdnd, G np nhdnwwwnnth
hwjinwpwnpnieniuubpp, npwbu  winwpuptu, ninwd Gu  bGnbp 4nuybughwih
hhdpnid puywd wnpdbpubph nbd: Wunwdbuwjuhy, UGS wwjwwnh hwwnny
pupwgwlwnqwiht punyeh nhppnpnanudu wyu Ep, np 10-pn hnndwsh hpdpny
pnnnpp Mwjwwnh Ynndhg wpnbu huy hwjunwpwndb) Ep punniubh: Nwinp 17-pn
hnnqwdh Yhpwnnwp skp Ywpnn hwugbigul) 10-pn hnnwdh hhdpny pnnnph
wupunnubGihnypjwup: Un hwdwwnbpunnd Yuwfupuwnpbh 17-pn hnnjwdt puwn
Enipggwu  Yppwnbine  dnuinbgndp’ uwfjupwu  10-pn hnndwdh  gnpdnnniegniup
nhunwpybp: Uhwju 17-pn hnnjwsdh gnpdnnniejniut puwn Enygjwt nhuwpybing
htun, Jupédnd GJ° ‘wwnwpwup wbwnp £ npnbgpbp 17-pn hnndwdp Yhpwnbin
odwunwl dnwnbignud® npwbiu 10-pn hnndwsdh JEluwpwunyejwu hwdwp nipnnpnnn
uygpniup' 10-pn hnnwsdh 2-pn Ybwnd vwhdwudwsd «wuhpwdbonnieiniup»
npn2tint thnyned:
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10.  [Trwwwynp Uhyhup dhwju.] b dbpon, fuwfunnid hwjnuwpbpbiniu nbd
pYbwpybng, skh Ywpnn hwdwdwjub), np fuwfunnd hwynuwpbpbing' pwdwpun
thnfuhwwnnignd  Yupwdwnpytip nhdnwWwwnth: Mbwp £ punniub, np o wyn
nhppnpnanwip wwpqwwbu bwfupunpniejwu hwpg Lk, Gi wuonpwn, hwdwdwju Gd
nhdnidwwnnthu nptitk npwdwlwu thnfuhwwnnignud sipwdwnpbiine npnadwu hbun:
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